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This Issue in Brief 


ERRATUM: In Ted Palmer’s article, “The ‘Effec- 
tiveness’ Issue Today: An Overview” (June 1983, pp. 
5-10), the sentence on page 5, column 2, line 2, begin- 
ning with the words, “In contrast,” and ending with 
“are also implied,” should have read as follows: In 
contrast, the differential intervention view suggests 
that some offenders (BTA’s amenables included) will 
respond positively to given approaches under certain 
conditions only, and that these individuals may res- 
pond negatively to other approaches under very 
similar conditions; other combinations of offender, ap- 
proach, setting—and resulting outcome—are also 
implied. 

The editors regret that the important missing 
words, “certain conditions only, and that these in- 
dividuals may respond negatively to other approaches 
under,” were inadvertently omitted. 


Writing About Justice: An Essay Review.—This 
essay review by Dr. Benjamin Frank deals with what 
are generally considered the three most influential 
books on political and moral philosophy published in 
the past decade. They are, in effect, three competing 
theories of justice for contemporary liberal society. 
The focus of Dr. Frank’s review is on the implications 
of each of these theories for penal policy. 


Probation as a Reparative Sentence.—Probation 
as a reparative sentence should become the penalty 
of choice for property offenders, asserts Professor Burt 
Galaway of the University of Minnesota at Duluth. 
The reparative sentence requires offenders to restore 
victim losses either through monetary restitution or 
personal service. If there are no victim losses or the 
nature of the offense requires a more severe penalty, 
additional reparations can be made to the community 
in the form of unpaid service. 


Selective Incapacitation: An Idea Whose Time 
Has Come?—Selective incapacitation is a popular, 
yet controversial new idea for dealing simultaneously 
with overpopulated prisons and jails and with the 
problem of high crime rates. Brian Forst of INSLAW, 
Inc., considers the pros and cons of the idea. His arti- 


cle focuses primarily on two issues: the compatibil- 
ity of selective incapacitation with other strategies 
for determining criminal sanctions, and the problem 
of errors in predicting which offenders are the most 
dangerous. 


Recent Case Law on Overcrowded Conditions 
of Confinement: An Assessment of Its Impact on 
Facility Decisionmaking.—Crowded prisons and 
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jails have spanned many lawsuits, writes Professor 
Jack E. Call of the University of Nebraska at Omaha. 
The U.S. Supreme Court has recently issued two opin- 
ions holding clearly that double-bunking cells that 
were designed originally for single occupancy is not 
unconstitutional per se; however, the reaction of lower 
courts has been mixed. 


The Administrative Caseload Project: An Alter- 
native Model of Probation Caseload Manage- 
ment.—Professor Vito and U.S. Probation Officer 
Marshall present data from an evaluation of the Ad- 
ministrative Caseload Project, a project based upon 
the fact that 15 to 20 percent of the general caseload 
in the Eastern District of Pennsylvania had no need 
for routine assistance or personal contact with the pro- 
bation officer. The evaluation compared the attributes 
of persons accepted for the project and those rejected 
and included a consideration of caseload size during 
the project and an analysis of the opinions of clients 
served by the project. 


Hiring Women Ex-Offenders: What We Can 
Do.—Camilla K. Zimbal, U.S. probation officer in 
Dallas, Texas, reports that women ex-offenders come 
disproportionately from uneducated, untrained, and 
minority groups; consequently, their employment 
prospects are discouragingly bleak. To overcome this 
situation, special efforts must be made in the follow- 
ing areas: specialized supervision and probation ser- 
vices; community awareness programs; employment 
assistance training programs; and development of 
“job banks” and referral services. 


Job Club Group Training With Unemployed 
Offenders.—This study by Drs. Cellini and Lorenz 
was conducted (1) to examine the effectiveness of the 
Job Club concept on a group of offenders and (2) to 
ascertain if two psychometric instruments would 


discriminate between the successfully employed and 
the unsuccessful clients. The formation of the 
employed and unemployed groups was determined by 
the clients’ employment status up to 4 weeks after 
they had completed the program. 


Problem Solving and the Court Counselor.— 
Eric T. Assur of the Juvenile and Domestic Relations 
District Court in Fairfax, Virgiriia, examines problem 
solving and various steps to making decisions that 
can be applied in both casework and administrative 
situations. It is assumed that many criminal justice 
clients have become “offenders” by demonstrating 
poor judgment and poor decisionmaking. The court 
counselor is encouraged to take on a didactic role and 
to teach clients “how to” improve their decisionmak- 
ing process. 


The Mentally Retarded and Pseudoretarded 
Offender: A Clinical/Legal Dilemma.—Dr. 
Laurence A. French of the University of Southern 
Maine states that correctional facilities, in a sense, 
have become de facto institutions for the chronically 
impaired and that, unfortunately, some mentally ill 
and mentally deficient offenders are returned 
prematurely to society. His article looks at this 
phenomenon from a clinical/legal perspective. 


Penal Policy, the Public, and Implications for 
Pris »n Administration in Nigeria.—Nigeria has ex- 
perienced a steady climb in crime since 1970 which 
marked the end of the 3-year civil war. This increase 
in crime has led, consequently, to an increase in con- 
victions and an increase in prison population. 
Adewale R. Rotimi of North Texas State University 
at Denton discusses these problems which, in turn, 


have compounded the problems of correctional 
administration. 
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Writing About Justice 


An Essay Review 


By BENJAMIN FRANK, PH. D.* 


and political theorist, urged his fellow 

philosophers to leave salvation to religion and 
the perfection of science to the scientists and to turn 
their attention to the moral and political quandaries 
confronting contemporary society. He was being 
critical of American philosophy for its long postwar 
preoccupation with the abstractions and permuta- 
tions of linguistics and symbolic logic when so many 
problems in law, ethics, and political theory were 
crying out for illumination. And analytic philosophy 
seemed too arcane a_ subject to contribute 
significantly to the wide range of problems at the 
core of pluralistic philosophy. 

But in these declining years of the 20th century, a 
changing intellectual climate has generated 
demands for fresh ways of thinking about our 
ethical and moral values, the principles of justice, 
and the criteria of a just society. The past decade or 
more has witnessed the steady production of books 
and journals in which the traditional content of 
political and moral philosophy is being pushed to 
new understandings. 

This impressive revival of interest in moral and 
political philosophy is attributed by many political 
analysts to the general decline of what Walter Lipp- 
man called “the public philosophy” or the liberal 
consensus which since the early 1930’s has 
dominated the agenda of American political 
discourse. Morally, this public philosophy relied 
strictly on utilitarian justifications for its moral and 
ethical values. Politically, it had forged a union be- 
tween the social sciences and a powerful governmen- 
tal bureaucracy that would aim at the resolution of 
social conflicts and the progressive improvability of 
social institutions. 

By the late 1960’s, however, when profound 
political and social transformations were emerging 
at home and abroad, these premises of the ruling 


S OME 30 years ago, Sidney Hook, philosopher 


*Dr. Frank is book review editor for FEDERAL PROBA- 
TION and a member of its Advisory Committee. He is 
former chief of research and statistics, Federal Bureau of 
Prisons, and a former professor at Southern Illinois Univer- 
sity and The American University. 


public philosophy seemed mistaken or elusive. The 
issues that most concerned political analysts and 
moral philosophers were the implications of the 
perception of limited resources in a shrinking world; 
the obvious failure of the economic and social 
sciences to penetrate the problems of recurring fiscal 
crises, poverty, crime, and violence; and the growing 
conviction among large segments of public opinion 
that none of the empirical sciences can be immune 
from the moral responsibility for the consequences 
of what it invents, discovers, or prescribes. 

During the debates over these issues, the criminal 
justice system became the focus of considerable 
critical attention. The impact upon American penal 
policy was decisive. For more than half a century, 
the “rehabilitative ideal” was preeminent in penal 
policy and supported in legal philosophy as the over- 
riding objective of the criminal sanction. But in the 
1970’s the rehabilitative model as the centerpiece of 
the criminal system was being dismantled or 
radically redesigned. According to Professor Francis 
Allen, the decline of the rehabilitative ideal was 
due less to the demonstrated limited efficacy of 
rehabilitative technology than to the general skep- 
ticism about the role of rehabilitation as a primary 
penal objective. Furthermore, the notion of coercive 
therapy was perceived by civil libertarians as an 
ideology that cloaked the unrestrained power of the 
state. 

What Professor Allen seems to be saying is that to 
comprehend the dilemmas of the criminal justice 
system, we must look to the social and political 
philosophy which that system must serve. To pick 
up on Allen’s cue, I have selected for review the 
three most prominent books on contemporary 
theories of justice with a special focus on how these 
theories bear on the concept of criminal justice. 

Out of the profusion of books published during the 
1970’s, these three stand out as commanding works. 
They do what Isaiah Berlin said all commanding 
works must do: convert paradoxes into platitudes 
and vice versa. What separates these contending 
philosophers is not the assertion that the ruling 


Francis A. Allen, The Decline of the Rehabilitative Ideal. Yale 
University Press, 1981. 
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political philosophy is in deep trouble but rather in 
the choice of remedies necessary to preserve the 
liberal political state in the decades ahead. By the 
end of the 1970’s each of the competing theories of 
justice had been encapsulated into a single 
aphoristic expression: justice as fairness, justice as 
entitlement, and justice as neutral dialogue. 


Competing Theories of Justice 
Justice as Fairness 


The first, in time and in continuing influence, is 
Rawls’ Theory of Justice? published in 1971. 
Because of its scope and grandeur, Rawls’ theory has 
taken on the patina of a contemporary classic in 
political philosophy. It has three attractive features: 
One, is its promise to substitute a morality of con- 
sensus for a seriously discredited utilitarian ethics; 
two, it proposes a procedure for deriving a set of 
principles to govern the fairest possible distribution 
of wealth and power in a cooperative society; and 
three, the procedure of fairness may be applicable to 
the formulation of a wide range of social policies. 

Rawls’ scenario begins with a group of persons in 
an original bargaining position brought together for 
the purpose of drawing up a set of rules to govern the 
distribution of wealth. His theory assumes that any 
group of rational, self-interested persons who know 
nothing about their own abilities, present wealth, or 
future prospects would adopt unanimously three 
rules for playing the game of distribution: (1) 
freedom to engage in any number or variety of enter- 
prises and transactions; (2) equality of income to 
start with as a minimum requirement; and (3) any 
inequality resulting from freedom of enterprise 
would be justified only if it results in the improve- 
ment of the situation of those least advantaged 
members of society. The underlying principle here is 
that if the procedure is fair, the result is justice. 

In this scenario, Rawls has updated the contract 
theory of the origin of the state held by the 18th cen- 
tury liberal philosophers but based his theory on the 
inherent human sentiments of fair play. In addition, 
he has established the moral imperative of strict 
compliance with the distributive rules agreed upon. 


Justice as Entitlement 


In 1974, Nozick presented a challenging alter- 
native to Rawls’ theory of justice as fairness. His 


*John Rawls, A Theory of Justice. Harvard University Press, 
1971. 

*Robert Nozick, Anarchy, State, and Utopia. Basic Books, New 
York, 1974. 

“Bruce A. Ackerman, Social Justice in the Liberal Society. Yale 
University Press, 1980. 


book, Anarchy, State, and Utopia® goes off in the op- 
posite direction in his search for the criteria of a just 
society. Where Rawls is deeply committed to equal- 
ity and his visions of a cooperative society governed 
by a morality of consensus, Nozick espouses freedom 
and the concept of a minimal state in which each 
person is entitled to keep what he has justly ac- 
quired without interference or appropriation by 
public law. Contrasted to Rawls’ utopian prospectus _ 
of a just society free of penal law is Nozick’s ad- 
vocacy of a state whose principal functions are to 
rectify unjust settlements, to punish those who 
violate the boundaries of another’s safety and pro- 
perty, and to establish guidelines for determining a 
just compensation for the victim and an appropriate 
punishment for the offender. 

Nozick begins his scenario with a_ historical 
flashback to a state of nature when standards of 
right and wrong existed long before the formation of 
the political state. Then, it was right that each per- 
son keep his belongings, and it was his right to 
punish those who interfered with that right. Nozick 
then traces the evolution of the minimal state from 
internecine warfare to the emergence of one domi- 
nant agency. It was the function of this agency to 
perform all protective functions. It would assume 
the monopoly of enforcement and punishment, settle 
all claims between property holders without 
violating existing rights of entitlement. In this 
scenario, the protective function is the primary 
justification for the existence of the state. 

Thus, an acceptable theory of justice must 
recognize claims and entitlements based on the 
historical process of acquisitions in which past cir- 
cumstances have created differential entitlements. 
And the only justifiable distribution of wealth that 
will guarantee freedom is the distribution brought 
about by the process of free exchange between con- 
senting adults. Every other preconceived pattern of 
distribution will require constant interference with 
individual freedom. Nozick may well be recognized 
as the quintessential liberal but “justice as entitle- 
ment” is an unabashed moral justification of the 
free enterprise system in its pristine form. 


Justice as Neutral Dialogue 


In 1980, Ackerman published his Social Justice in 
the Liberal State* in which he takes both Rawls and 
Nozick to task for having failed to define accurately 
the political and moral problem of the liberal state 
in the 20th century. The critical problem, says 
Ackerman, is to find a solution to a problem from 
which there is no escape: the just distribution of 
power in all its manifestations. Ackerman perceives 
life on the planet Earth as an unending struggle for 
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power in a world of scarcity; a world in which some 
have too much and others not enough; where no one 
is immune from hostile claims; and where all claims 
to power, no matter how well secured, are never 
beyond challenge. 

Therefore, says Ackerman, the task for the 
political philosopher is to reconstruct the existing 
liberal state to make it look less like a random jum- 
ble of ideas tossed up by a century-long conflict be- 
tween the partisans of Locke and Marx. The addi- 
tional task is to remove the present exploitative 
structures while preserving the liberal advances of 
our predecessors. A complete theory of the liberal 
state can rest neither on a utilitarian calculus of 
consequences nor on variations of the social contract 
device. It must rest squarely on the question of 
legitimacy which requires a satisfactory answer to 
the question: Why should anyone get or keep what 
he or she has? 

Ackerman has written a sort of contemporary 
morality play. His scenario begins on a spaceship 
commanded by a devout liberal. The ship is occupied 
by an odd assortment of characters identified as 
manics, depressives, egotists, altruists, democrats, 
elitists, egalitarians, and others symbolizing the 
vices and virtues of Everyman. They are on a voyage 
to discover a new planet where they can establish a 
community in which they and future generations 
might solve their power problems entirely through a 
process of neutral dialogue. 

By the time the ship lands on the new planet, its 
occupants have been thoroughly indoctrinated in 
the principles of neutral dialogue by their com- 
mander. They understand that those who cannot or 
choose not to participate in the neutral dialogue 
have no claim on rights and may forfeit their citizen- 
ship in the liberal community. Furthermore, they 
have been told that the commander has at her 
disposal a perfect technology of justice to enforce the 
procedure, at least for the early period of the 
settlement. 

But if liberal theory is to regain control of the ship 
of state, liberal dialogue must go beyond the simple 
questions of distribution of power and resolution of 
claims. To demonstrate that liberal dialogue is rele- 
vant to a vast range of social conflicts, the former oc- 
cupants of the space ship are engaged in a constant 
series of dialogues about claims to education, in- 
heritance, compensation for geriatric handicaps, 
claims resulting from contracts, as well as claims by 
the dissident, the disobedient, and the 
revolutionary. 

The essence of political discourse, in Ackerman’s 
version of the liberal state, is the assertion of equal- 
ity and the insistence on moral neutrality. The prin- 


ciple of neutral dialogue rejects as illegitimate all 
claims based on merit, desert, or superiority because 
of genetic endowments or inheritance. And no con- 
cept of what is good, virtuous, or moral is superior to 
any other concept. 


Philosophy and the Right to Punish 


To philosophers, the imposition of punishment on 
those who violate the law has always been a moral 
embarrassment. Yet a legalized system of punish- 
ment is accepted as a necessary evil which demands 
an expressly defined moral justification. And a long 
line of philosophical speculation has provided many 
justifications to choose from. 

One justification is that the criminal sanction is a 
moral obligation of the state to enforce the general 
intentions of justice without regard to the conse- 
quences. In opposition to this justification is the 
view that the criminal sanction is a practical 
necessity to serve as an exemplary deterrent to pre- 
vent further criminal activity by the criminal and to 
others who might be tempted. A modification of this 
justification is the behavioral position that the 
criminal is to be punished not because he deserves it 
but because he needs the treatment for his 
correction. 

Put in philosophical terms, the state’s right to 
punish may be morally justified as retributive or 
utilitarian. The first asserts that the criminal may 
be punished not only because he deserves to be 
punished but also because punishment is a logical 
extension of the criminal act, one without the other 
is logically inconceivable. The second argues that 
legal punishment is not justifiable unless some con- 
sequences result in the future that contribute to the 
general happiness of the citizens of the state. 

Until very recently, American political philosophy 
has been predominantly utilitarian. Therefore, its 
jurisprudence and penal policies were weighted in 
favor of the utilitarian principles of deterrence and 
rehabilitation. However, in a changing climate of 
critical intellectual opinion, utilitarian justifica- 
tions have lost their force. The resulting decline and 
near dissolution of the rehabilitation model is well 
documented in the literature of the 1970’s. The only 
point on which Rawls, Nozick, and Ackerman agree 
is that the principles of utilitarian philosophy must 
be radically modified to conform the liberal political 
state to the demands of justice in the 20th century. 
Ackerman believed that Rawls did not go far enough 
in rejecting utilitarian principles. And in Nozick’s 
ideal minimal state of free enterprise utilitarian 
justifications are entirely incompatible with the 
historical entitlement concept of justice. 
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While all three are primarily concerned with 
redefining the principles of distributive justice in a 
somewhat less than ideal liberal society, each one 
provides for a legal enforcement system that is most 
compatible with his conception of a just society. 


Implications for Penal Policy 
Rawls on Criminal Justice 


Rawls’ theory of justice as fairness rests on the 
assumption of strict compliance as the moral im- 
perative for all citizens. But in a less than ideal 
world, the ideal theory of strict compliance must be 
modified by theories of partial compliance. Partial 
appliance theories can be developed by applying the 
principles derived from the original bargaining posi- 
tion to the task of redesigning the major social in- 
stitutions, especially education, welfare, and 
criminal justice. 

In the process of developing a partial compliance 
theory for criminal justice, the group in the bargain- 
ing position would first want to consider the neces- 
sity of adopting a penal system under any cir- 
cumstances. Rawls suggests that the group would 
first adopt the principle that the coercive powers of 
the state are necessary to assure each member of 
society that others will comply. The group would 
then have to decide which of the several justifica- 
tions for punishment offers the least possible threat 
to individual rights giving careful consideration at 
the same time to the probabilities that anyone of 
them may turn up in the penal system as members 
of the disadvantaged group, either as criminals or 
victims and may be faced with the worst possible 
conditions. 

The choice that the criminal justice bargaining 
group will make is clear. The justification for 
punishment that offers the least possible threat to 
individual rights and freedom is the retributive 
justification. The group would reject deterrence and 
rehabilitation because both these justifications may 
result in intolerably worst conditions. The conse- 
quences of deterrence may be harsh punishments for 
exemplary reasons; and the consequences of 
rehabilitation may be coercive and indeterminate 
treatment.® 


‘David A. Hoekema, The Right to Punish and the Right to be 
Punished. (In John Rawls’ Theory of Social Justice. H.G. Blocker 
and E.M. Smith, eds. Ohio University Press, Athens 1980. Pp. 
211-269.) 

*Norval Morris, The Future of Imprisonment. University of 
Chicago Press, 1974, pp. 81-83. 

"David Fogel, We Are the Living Proof. W.H. Anderson Co., Cin- 
cinnati, 1975; and David Fogel and Joe Hudson (eds.), Justice as 
Fairness. Anderson Publishing Co., 1981. 


Furthermore, both deterrence and rehabilitation 
misconceive the purpose and justification of legal 
punishment. “The purpose of the criminal sanc- 
tion,” says Rawls, “is to uphold the basic natural 
duties, those that forbid us to injure other persons or 
deprive them of their liberty or property. 
Punishments are not simply a scheme of taxes or 
burdens designed to put a price on certain forms of 
conduct for mutual advantage. In a reasonably well- 
ordered society those who are punished for violating 
just laws have normally done something wrong.” 
(Rawls, p. 314-315) Thus, Rawls rules out all 
utilitarian justifications for punishment and admits 
retribution as morally justified in terms of fairness. 

During the political and philosophical debate of 
the 1970’s, the justice model of corrections founded 
on the Rawlsian theory of justice as fairness ap- 
peared as the leading contender to replace the 
disintegrating rehabilitative model. Attention to 
Rawls’ theory was drawn by Norval Morris in 1974° 
and the justice model of corrections was developed in 
greater detail by David Fogel in 1975.7 Fundamen- 
tally, the justice model of corrections, drawing its 
philosophical inspiration from Rawls, insists on 
culpability and proportionality in sentencing, com- 
pensation for victims, preference for nonincarcera- 
tion in most cases, and the adaptation of the fairness 
principle to prison management. These themes of 


criminal justice keep cropping up in both Nozick and 
Ackerman. 


Crime and Punishment in the Minimal State 


In Nozick’s theory of justice as entitlement, the 
criminal law function is the keystone of the minimal 
state. At some point in the historical process of en- 
titlement, individuals found it necessary to transfer 
their natural rights of self-defense against force and 
fraud to a dominant protective agency. This protec- 
tive agency becomes the emerging state which then 
assumes a monopoly of law enforcement and assures 
protection to all those living in its sphere of 
dominance. 

Nozick devotes most of the second half of his book 
to deflating the long-standing liberal assumption, 
especially the Rawlsian idea of justice as fairness, 
that social justice demands a patterned redistribu- 
tion of wealth in the direction of equality. In addi- 
tion, Nozick’s lengthy discussion of the moral con- 
straints on the state’s right to punish contains the 
elements of a criminal justice system in the minimal 
state. 

Inherent in the idea of the minimal state, 
however, are the constraints imposed on the state’s 
monopoly of power and on its right to punish. There 
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are constraints on the power of the state to perform 
many functions that go beyond the function of pro- 
tecting its citizens against force and fraud. For the 
state to exceed its protective functions would violate 
the historical process of entitlement and interfere 
with individual freedom. 

The right of the state to punish extends only to 
those found guilty of interfering with another’s pro- 
perty rights by threat, fraud, or force. And the only 
permissible punishment is to restrict the offender’s 
access to participation in the free enterprise system. 
Restrictions may range from a limitation on ac- 
tivities and a requirement to report, to restriction to 
specified activities and places, or to imprisonment. 
Insofar as is practicable, additional requirements 
may be imposed, such as bearing the costs of super- 
vision, restitution, and compensation. Any other 
sanctions, such as enforced therapy, denial of 
association with others, or capital punishment are 
not permissible. The offender has lost his claim to a 
free exchange of transactions with others but re- 
tains his other individual rights of a free society. 

The constraints on the state’s right to punish the 
guilty applies also to the state’s right to arrest and 
restrain the accused. Both arrest and restraint are 
limited revocations of a person’s civil liberty and 
may be justified only to the extent that such official 
action lessens the risks of continued violations. The 
arrest and restraint must be for probable cause and 
the accused must be assured that the procedures 
used for determining guilt are those that have the 
lowest probability of finding an innocent person 
guilty. 

Legal punishment in the minimal state is not 
justifiable on deterrence or other utilitarian grounds 
because the rights of the victim and the offender 
outweigh any consideration of general social utility. 
Nor can punishment be justified as retribution 
because in the minimal state punishment is not 
some moral obligation to right a wrong or grounds 
for considerations of just desert. Punishment is 
justifiable only as an expression of social disap- 
proval of the use of threat, force, or fraud, and to 
make the cost of these methods so high that they 
become a disincentive to crime.® 

Penal policies in Nozick’s minimal state would be 
shaped more by economic considerations such as effi- 
ciency and cost-effectiveness than by utilitarian con- 


8J. Roger Lee. The Arrest and Punishment of Criminals: 
Justification and Limitations. (In The Libertarian Reader. Tibor 
R. Machan, ed. Rowman and Littlefield, Totowa, N.J., 1982. pp. 
86-97. 

*Richard A. Posner, The Economics of Justice. Harvard Univer- 
sity Press, 1981. 


sideration or by the moral principles of retribution. 
In fact, the minimal state seems most compatible 
with the growing interest among economists in the 
potentialities of economic analysis as an alternative 
moral system and a concept of justice based on the 
creation and maximization of wealth as distin- 
guished from the utilitarian concept of social 
justice.® 

The economic interest in crime control is how effi- 
ciently the machinery of criminal justice, con- 
stituting a system of governmental coercion, is used 
to prevent wasteful private activities such as theft 
and murder. Obviously, approaches to crime control 
that rely on retribution or utilitarian principles are 
inefficient because the probabilities of detection, ap- 
prehension, and punishment are extremely low. 


Criminal Justice in Ackerman’s Liberal State 


Unlike Rawls’ ideal theory of strict compliance, 
Ackerman’s ideal liberal state rests on the assump- 
tion of a perfect technology of justice: an ideal police 
force capable of discovering all illegitimate power 
plays, and ideal judiciary capable of adjudicating all 
cases with perfect accuracy, and an ideal punish- 
ment strategy which makes the offending citizen 
think of himself as worse off than if he had not com- 
mitted his aggression. 

But since there is no perfect technology of justice 
in the real world, any state that aspires to liberal 
ideas would, in Ackerman’s view, require that its 
citizens fulfill two requirements: the ability to par- 
ticipate in the neutral dialogue and the willingness 
to accept what can be obtained through such 
dialogue. To function as a member of the liberal 
community, it is not necessary to be a perfect liberal. 
Any citizen who exercises minimal prudence and 
control over his aggressive impulses would have his 
citizenship rights guaranteed on _ behavioral 
grounds. Those who fail the behavioral test because 
of a lack of prudence or compelling self-interest are 
subject to restrictions. 

In most cases, only the least restrictive alternative 
that will satisfy the behavioral test can be justified 
under the neutrality principle. In other cases involv- 
ing more serious aggressive acts, special restrictions 
may be necessary before the citizen can be expected 
to function again as a citizen. Good faith 
disagreements about the extent and kind of least 
restrictive alternatives and special restrictions may 
arise. Questions of definition will be debated. Is a 
short prison term less restrictive than a long proba- 
tion sentence; is preventive detention ever 
legitimate; is isolation superior to capital punish- 
ment as a liberal policy? But in trying to achieve 
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liberal ideals, the principle of least restrictive alter- 
natives remains the most important tool in the ar- 
mory of liberal statecraft. 


Ackerman reminds us of the familiar charge that 
criminal justice in the liberal state confronts what is 
perhaps an insurmountable dilemma. On the one 
hand, the legal system must contend with the dif- 
ficulty of predicting the future conduct of its citizens 
under restrictions and at the same time insist on 
high standards of procedural regularity before sub- 
jecting a citizen to restraints of any kind. On the 
other hand, the liberal state must also be concerned 
with the victim. Given the difficulties of detection 
and proof in a liberal procedural system, the 
criminal justice system must not be paralyzed by 
procedural safeguards. 


Without resolving the dilemma, Ackerman turns 
it into a virtue and makes the most of it. He defines 
the goals of a practical liberal system of criminal 
justice by describing them as necessarily complex 
and in tension with one another. In spite of this ten- 
sion, however, liberal criminal law takes on 
coherence when it is understood as a rough and 
ready effort to enforce the behavioral condition that 
may be justly required of all citizens in the liberal 
state. Therefore, the criminal sanction in the liberal 
state is morally justified as a response to the breach 
of the behavioral criterion that limits a citizen’s par- 
ticipation under the neutrality principle. Thus, in 
terms of the priority of the principle of the least 
restrictive alternative, legal punishment in Acker- 
man’s version of the liberal state, has been stripped 
of its ancient philosophical baggage of retribution, 
just deserts, proportionality, and _ utilitarian 
consequences. 


In recent years, the principle of least restrictive 
alternative has been aggressively promoted by those 
who are opposed to the increase in the number of 
prisons and jails. The growing use by judges of alter- 
native sentences, such as community service, 
restitution, and participation in counseling and 
therapy programs has been received both with much 
favor and considerable criticism. Supporters of the 
least restrictive principle as the dominant penal 
policy now urge that the policy be formalized by the 
establishment of community-based dispute resolu- 
tion centers where both victim and offender would 


10Marc D. Mauer, American Friends Service Committee, Prison 
Isn’t the Only Solution. New York Times. June 15, 1983, p. A27. 

Lawrence Kohlberg, Essays on Moral Development, Vol. I The 
Philosophy of Moral Development. Harper and Row, 1981. 


benefit from community service and restitution 
programs.”° 


Some Concluding Comments 


The term “liberalism” has been used in this essay 
in its primary philosophical sense; not in the context 
of current political or sectarian political discourse. 
The essay is based on the presumption that penal 
policy is shaped by the broader philosophical issues 
that confront contemporary society. 

The three books selected for review are considered 
the most influential works on political and moral 
philosophy published during the past decade. They 
are in the mainstream of liberal philosophical tradi- 
tion and share a common purpose: to clarify or refor- 
mulate the criteria of social and distributive justice 
while retaining the moral and ethical values that 
have always defined the liberal state. Yet each one 
is built around a different inclusive, axiomatic prin- 
ciple that can be used to measure social justice in 
any society. The focus of this essay has been on the 
implications, inherent in each of the three contem- 
porary theories of justice, for the formulation of 
penal policies and the principles of criminal justice. 

In today’s political scene, however, even these 
liberal theories of justice are being challenged by 
more assertive ideological rivals. On one side is the 
proposition that science may replace philosophy 
with philosophy-minded scientists. The key axiom in 
this ideology is the principle that given the right 
method, experimental intelligence will make possi- 
ble a continuous reconstruction of inherited social 
institutions in the direction of progress. 

Foremost among the proponents of this ideology is 
Lawrence Kolberg, director of the Center for Moral 
Education and Development at Harvard Univer- 
sity." He advocates the theory that the study of the 
development of children’s moral reasoning would 


‘ lead to the adoption of a strategy of moral education. 


Moral development .proceeds in a linear direction 
through six states beginning with a punish- 
ment—obedience stage to a period of a self- 
satisfaction stage, then an interpersonal stage 
followed by a law and order stage, a social contract 
stage, and finally the sixth stage in which a univer- 
sal ethical principle based on freedom and equality 
of each person predominates. At present we are in 
the fifth stage in which the official morality is de- 
fined by constitutionally defined rights and personal 
values. 

On the other side is an even more assertive 
ideology which argues that in the liberal state, 
however defined, criminal justice is an embodiment 
of class interests; that the concepts of justice and in- 
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dividual rights are the artifacts of a capitalistic 
society incapable of achieving social justice.” 


#2Allen E. Buchanan, Marx and Justice: The Radical Critique of 
Liberalism. Rowman and Littlefield, Totowa, N.J., 1982; and Jef- 
frey H. Reiman. The Rich Get Richer and the Poor Get Prison, 
John Wiley & Sons, New York, 1979. 


Many meanings have been attached to the idea of 
justice. The accumulation of literary and historical 
chronicles, and a long line of philosophical dialec- 
tics, offer a wide choice of meanings and some 
freedom to invent new ones. But the choice is not 
trivial. To choose is to take sides in a critical social 
struggle. 


Probation as a Reparative Sentence 


By BURT GALAWAY, PH.D.* 


Associate Professor, School of Social Development, 
University of Minnesota, Duluth 


rime is a rupture in the fabric of society—an 
C act by which the offender sets himself apart 

from the prevailing norms. Unfortunately 
imprisonment as the sine qua non of punishment 
further isolates the offender, absorbs large amounts 
of public funds which are, thus, not available for 
more useful public causes, and denies crime victims 
opportunities for restoration. 

Probation is frequently advanced as an alternative 
to imprisonment although a recent study of in- 
carceration rates in the United States for the first 
half of this century (the period of time in which pro- 
bation has become fully developed) indicates that in- 
carceration rates have steadily risen during the 
period of rapid expansion of probation services.’ Pro- 
bation, at best, is a muddled concept. Is probation a 
sentence or the withholding of some other sentence? 
Is probation a punishment or the mitigation of 
punishment? Is probation care or control or therapy 
or supervision? Probation, however, has rested on 


the notion that some offenders can be diverted to | 


community care or supervision as an alternative to 
the use of imprisonment. But imprisonment remains 
the sine qua non; there is a vast difference in think- 


*Dr. Galaway prepared this article while serving with the 
New Zealand Justice Department as a senior research 
fellow sponsored by the New Zealand National Research 
Advisory Council. The points of view and opinions express- 
ed are those of the author and do not represent official posi- 
tions or policies of either the New Zealand Justice Depart- 
ment or the National Research Advisory Council. 


ing of probation as an alternative to imprisonment 
and thinking of probation as a replacement for 
imprisonment. 

Regardless of the concept, the hopes of probation 
seem largely unfulfilled. Perhaps the acceptance of 
utilitarian goals—to rehabilitate the offender or to 
protect society—was unrealistic. The goals of of- 
fender rehabilitation and protection of public safety, 
the problem of crime itself, are too massive and 
nefarious in their roots to be accomplished by a 
single social system. The justice system, and its 
various components, might well adopt a more fo- 
cused and limited mission. Responding to offenders 
and victims in a reasonably humane and restorative 
manner is a more sensible purpose than attempting 
to solve the problem of crime. 

This article will provide broad outlines for a 
reparative model of probation. The aims of such a 
model are straightforward. Crime has resulted in 
loss to the victim and to the community; the object of 
punishment is to first restore the victim (who has ex- 
perienced the most immediate loss) and, second, to 
provide restoration to the community; the punish- 
ment is to be administered in a manner which will 
provide the offender with opportunity for reconcilia- 
tion to the community. Such a reparative model of 
probation should replace imprisonment as the 
sentence of choice for property offenders. 


‘Margaret Calahan, “Trends in Incarceration in the United States since 1880,” Crime 
and Delinquency 25:1 (January 1979), 9-41. 
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The Reparative Requirements 


Crime victims stand as the community members 
most damaged by property offenders; thus the first 
element of a reparative sentencé is to require of- 
fenders to restore victim losses—to make restitution. 
While this may involve different degrees of harsh- 
ness for offenders who have committed similar acts, 
damage caused to victims is a reasonable element in 
assessing the seriousness of an offense. A burglary 
in which a $1,000 damage has occurred is a more 
serious offense than a burglary resulting in only 
$100 damage. The first burglary can reasonably be 
expected to restore $1,000 and the second $100 even 
though they have committed similar acts. For many 
offenses restoration of victim losses may be a suffi- 
cient penalty especially considering that the process 
of determining guilt and imposing sentence will 
have performed a denunciation function and, fur- 
ther, the offender seldom receives full value of stolen 
property thus offenders will typically be making 
restitution for more than the amount received as a 
result of the fruits of their crime. 

Some property offenses may require penalties in 
addition to victim restitution either because the of- 
fense is serious or because of prior criminal history 
of the offender. (Criminal history may be considered 
an element in defining offense seriousness; thus a 
burglary committed by a person who has no prior 
felony convictions is a less serious offense than a 
burglary committed by a person with prior felony 
convictions). Additionally, victims of some property 
offenders experience no loss. In each of these situa- 
tions an additional reparative penalty may be re- 
quired in the form of unpaid service to the commun- 
ity (community service restitution). Some discretion 
must be available to judges to impose community 
service in addition to a sentence of victim restitution 
although discretion should be structured by pro- 
viding guidelines as to the types of offenses and of- 
fender history for which an additional penalty of un- 
paid service is appropriate as well as the number of 
hours of unpaid service to be required. 

Victim restitution and community service restitu- 
tion are the aims of a reparative sentence; the effec- 
tiveness of such a sentence is to be determined in 


*Howard Zehr, Mediating the Victim-Offender Conflict (Akron, Pennsylvania: Men- 
nonite Central Committee, 1981); Dorothy McNight, “Victim Offender Reconciliation 
Project,” B. Galaway and J. Hudson (eds.), Perspectives on Crime Victims (St. Louis: 
C.V. Mosby Press, 1980). : 


*John Gandy and Burt Galaway, “Restitution as a Sanction for Offenders: A Public 
View,” J. Hudson and B. Galaway (eds.), Victims, Offenders, and Alternative Sanctions 
(Lexington: D.C. Heath/Lexington Books, 1980); Steve Novack, Burt Galaway, Joe Hud- 
son, “An Exploratory Study of Victim and Offender Perceptions of the Fairness of 
Restitution and Community Service Sanctions,” J. Hudson and B. Galaway (eds.), op. 
cit; Robert Kigin and Steve Novack, “A Rural Restitution Program for Juvenile Of- 
fenders and Victims,” J. Hudson and B. Galaway (eds.) op. cit; Richard Hofrichter, 
“Techniques of Victim Involvement in Restitution,” J. Hudson and B. Galaway (eds.), 
op. cit. 


terms of the extent to which these aims are ac- 
complished and, further, the extent to which the of- 
fender, victims, and wider community consider that 
the offender was handled fairly. While the 
reparative sentence will restore victim losses and, 
when appropriate, community losses it should also 
be administered in a form to maximize offender op- 
portunity for reconciliation to the community. 
Reconciliation is not the purpose or basis for assess- 
ing effectiveness, any penalty however can be ad- 
ministered in a variety of ways and we would be 
foolish to miss the opportunity to provide offenders 
with an opportunity to effect some reconciliation 
between themselves, their victims, and the com- 
munities they have harmed. 


There are two clear dimensions of reconciliation. 
First to the victim as a representative of the wider 
community. Reconciliation is most likely to occur if 
victims are actively involved with offenders in both 
determining and implementing the restorative re- 
quirements. Victims should have an opportunity for 
full participation both in determining the amount of 
restitution and in determining the form in which the 
restitution will be paid. Consideration may be given 
to offenders making restitution in service (personal 
service restitution) as well as in money (monetary 
restitution). The experiences of a series of Victim Of- 
fender Reconciliation Projects (VORP)? as well as re- 
cent exploratory research® suggest the feasibility of 
victim offender involvement as part of restitution 
programs. 

A second dimension is to provide offenders with op- 
portunities for reconciliation to their communities. 
This is most likely to occur if, in the administration 
of sanctions, the offender comes into contact with 
members of the wider community. Community ser- 


‘vice restitution should be in offenders’ immediate 


communities; recipients of the service may be 
organizations and agencies in the offenders’ com- 
munities and supervision of the community service 
will be by staff or volunteers of these organizations 
who have ties to the communities from which the of- 
fenders come. Further opportunities for offender 
reconciliation to the community will be provided to 
each offender through use of community sponsors. 
The sponsor should be a person selected by the of- 
fender; the probation agency could, of course, set 
minimum standards but major responsibility for 
identifying and securing a community sponsor will 
rest with the offender. Duties of the community 
sponsor will be to provide support and encourage- 
ment to the offender and to assist the probation of- 
fice in overseeing completion of the reparative 
sentence requirements. 
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But will there be situations in which the notion of 
providing offenders with opportunities for recon- 
ciliation and the expectation that offenders restore 
victim losses may be in conflict? Will the amount of 
restitution required by offenders be so far beyond 
their means to foreclose upon any opportunity for 
reconciliation? While available information regard- 
ing victim losses‘ and the experiences of restitution 
programs to date® suggest that in the vast majority 
of cases restitution ordered is within the ability of of- 
fenders to pay, there will certainly be unusual cases 
in which the expectation that an offender fully 
restore victim losses may be unrealistic. Probation 
officers may, however, fall into a trap by assuming 
that they must decide what is realistic in a 
reparative plan; the interest of the state is in arriv- 
ing at a plan for reparation which is acceptable to 
both the offender and victim. If the offender and vic- 

_tim agreed to something less than full restitution 
such a plan is acceptable. Determining the repara- 
tion amounts is a matter for negotiation between of- 
fenders and victims—negotiation which can most ef- 
ficiently be conducted person to person. In most 
cases a reasonable plan will be negotiated—most vic- 
tims will be reasonable in their requests especially 
as they come to know the offender, most offenders 
will be willing to take on responsibility for repaying 
the damages they have caused especially if they 
sense goodwill in working out a plan that has some 
reasonable hope of success. But there will be 
recalcitrant victims and some offenders will try to 
shirk responsibilities. What happens if the two par- 
ties cannot arrive at an agreement? The facts of the 
matter as best they can be ascertained will be 
reported to the court which must resolve the issue at 
the time of sentencing. Courts have a great deal of 
experience at resolving these types of disputes (ad- 
mittedly more often in a civil rather than a criminal 
setting) and will be able to arrive at a resolution 
based on past experience. 

The reparative sentence, will, then, involve first 
offender reparations to the victim in money or ser- 
vice and, second, offender reparations to the com- 
munity when this is required because of the 


‘Alan T. Harland, Restitution to Victims of Personal and Household Crimes 
(Washington: U.S. Government Printing Office, 1981); United States Department of 
Justice, Bureau of Justice Statistics, Criminal Victimization in the United States, 1978 
(Washington: U.S. Government Printing Office, 1980) pp. 11-12; 64-65. 


‘Peter R. Schneider, et al., “Two-Year Report on the National Evaluation of the 
Juvenile Restitution Initiative,” Eugene, Oregon: Institute of Policy Analysis, 1982, 
pp. 25-43; Planning and Development Division, “Reparation: An Analysis of the Use of 
Existing Provisions” (Wellington: New Zealand Department of Justice, 1979); Kigin 
and Novack, op. cit. supra note 3; Robert Mowett, “‘The Minnesota Restitution Center: 
Paying Off the Ripped Off,” J. Hudon (ed.), Restitution in Criminal Justice (St. Paul: 
Minnesota Department of Corrections, n.d.); Steven Chesney, “The Assessment of 
Restitution in the Minnesota Probation Services,” St. Paul: Minnesota Department of 
Corrections, 1976; Paul Softley, Compensation Orders in Magistrates Courts, Home Of- 
fice Research Study #43 (London: HMSO, 1977). 


seriousness of the offense or because of no victim 
losses. Reparations are to be carried out in a way 
that maximizes opportunity for offender reconcilia- 
tion with the community. Operationally this means 
encouraging victim offender contacts in the victim 
restitution scheme, ensuring contacts with com- 
munity organizations when community service 
restitution is used, and involving a community spon- 
sor with each offender to assist in overseeing the 
reparative program. 


Probation Practice and the 
Reparative Sentence 


The basic structure of probation tasks—prepara- 
tion of probation reports to aid in sentencing and 
supervision of the offender placed under probation 
supervision—will be retained but the way in which 
these two broad functions are implemented will be 
markedly changed in keeping with the reparative 
intent. 

Developing the Reparative Plan. The reparative 
plan will be developed after a determination of guilt 
but prior to sentencing. Since an assumption has 
been made that the sentence will be reparative (and 
will certainly not be imprisonment) the report will 
not be directed towards determining what the 
sentence should be; rather the report will be a plan 
by which the offender can restore victim losses and, 
if warranted, will make reparation to the commun- 
ity. Further, since there is no intent to do counseling 
with the probationer, social history and diagnostic 
material, unless immediately related to the 
reparative plan, are unnecessary. The process of 
developing a reparative plan has three objectives: 

(1) To arrive at a plan for victim reparation 

which is acceptable to the offender and 
victim. 

(2) When indicated by guidelines, to develop a 

plan for community reparation. 

(3) To assist the offender in securing a commun- 

ity sponsor. 

The probation officer’s initial contact will occur 
after a determination of guilt and will be with the 
crime victim rather than the offender. The probation 
officer will telephone the victim to let him or her 
know of the determination of guilt and will arrange 
a visit to discuss the victim’s view of appropriate 
reparative steps which might be taken by the of- 
fender. The initial visit will be at a location conven- 
ient for the victim—possibly in the victim’s home or 
work site, or the probation office. The visit has two 
purposes—to permit the victim to ventilate feelings 
regarding the victimization and, if necessary, regar- 
ding the way he or she has been dealt with by the 
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criminal justice system and, second, to enlist the 
assistance of the victim in developing a reparative 
plan. This will be done by providing information 
regarding the process by which a plan is normally 
developed, the purposes of sentencing and by 
frankly inviting the victim to meet with the of- 
fender. If the victim agrees to such a meeting, issues 
of loss assessment and plan formulation will be left 
to that meeting although the probation officer will 
have preliminary conversations with the victim 
regarding the extent of loss and may need to prepare 
the victim for the meeting with the offender. Should 
the victim decline the opportunity to meet with the 
offender, the probation officer will then need to 
make more detailed inquiries into matters of victim 
loss to complete a loss assessment, and to discuss 
procedures for the probation officer to get back to the 
victim after interviewing the offender. 

The second meeting will be with the offender. The 
offender should be given an opportunity to also ven- 
tilate feelings regarding experiences in the criminal 
justice system; this will come about as the probation 
officer clarifies with the offender the present situa- 
tion to be sure the offender understands that guilt 
has been determined and that the purpose for the 
next contacts will be to develop a plan whereby the 
offender can restore the damage he or she has 
caused. There may be preliminary discussions of the 
offender’s view of the amount of damage done. If a 
meeting with the victim is to occur then the offender 
should be prepared for this meeting. Victims have 
the right to accept or reject the opportunity to meet 
with their offenders; offenders, because of their 
behavior, have forfeited this right. If the victim 
chooses to meet with the offender, however, the of- 
fender should be prepared for the meeting. This can 
occur through careful explanation of what is likely 
to occur and, when appropriate, through role play. 
Offenders are likely to come from disadvantaged 
segments of society, may be fearful and anxious in 
terms of the possibility of confronting victims, and 
in many cases may not be articulate. Time spent 
preparing offenders for the meetings with victims is 
essential. If there is not to be a meeting with the vic- 
tim, then the probation officer should simply explain 
that the negotiations will be through the probation 
officer and should discuss the victim’s reported 
losses. If the offender challenges any of the loss 
items or estimates, the probation officer must make 
a decision as to whether to communicate these ques- 
tions back to the victim or to assist the offender to 
make some independent inquiries. Offenders, for ex- 
ample, may be unaware of the costs of repairs or the 
value of property which they admitted stealing; in- 


structing an offender to make inquiries at a repair 
service or to make inquiries regarding the costs of 
replacing a stolen television is an appropriate pro- 
cedure for the probation officer when offender’s 
challenge of a victim’s estimate is thought to be bas- 
ed on lack of information available to the offender. 

During the meeting with the offender issues of 
community service restitution (if required) and com- 
munity sponsor will be introduced. If community 
reparation is to be required this should be indicated 
and the offender told of the approximate number of 
hours that are likely to be imposed. The offender’s 
ideas as to how this requirement might best be 
fulfilled should be explored and if the offender has 
ideas as to what he or she might be able to do or 
organizations with which he or she might affiliate in 
order to complete the community service require- 
ment, the offender should be assigned the task of 
contacting these organizations and reporting back to 
the probation officer in a very few days with the 
results of the inquiry. The purpose of reparative 
sentences is to repair the damage the offender 
caused and to provide an opportunity for offender 
restoration to the community; the latter is more 
likely to occur if offenders are actively involved in 
selecting and developing their own plan for com- 
munity restoration rather than simply being slotted 
into some available site the worker has developed. 
This latter may occasionally need to occur but the 
ideal is to help offenders develop their own ties with 
their communities and their own plan for commun- 
ity restoration. 

The concept of offender responsibility for com- 
munity ties becomes clearer in the selection of a 
community sponsor. During the initial interview the 
probation officer will explain the need for a 
community sponsor, the responsibilities of a com- 
munity sponsor, and any minimum requirements 
which may have been established by the probation 
service. Inquiries should then be made of the of- 
fender as to who he or she thinks might provide this 
service. If the offender can identify one or two people 
he or she should then be instructed to go talk with 
these people and make inquiries as to whether they 
would be willing to take on the responsibilities. The 
offender may need some preparation (including role 
playing) but the duty of the probation officer is clear- 
ly to prepare an offender to carry out the task rather 
than to assume this responsibility for the offender. A 
definite timetable should be established for the of- 
fender to contact the potential community sponsor 
and report back to the probation officer regarding 
the contact (the reporting back should be in a very 
few days to ensure the task is implemented without 
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unnecessary delay). Occasionally an offender will 
say that he or she cannot think of anybody that 
might serve as a community sponsor; at this point 
the overly helpful probation officer will be tempted 
to take on the responsibility of finding an ap- 
propriate sponsor. The temptation should be resisted 
and the offender sent home to think and to make in- 
formal inquiries of friends or relatives as to persons 
they might consider appropriate. The offender can 
come back the next day to further discuss the issue 
with the probation officer; if at that point there is 
still a stalemate the probation officer may offer some 
suggestions to the offender. The offender, however, 
should be assigned responsibility for following up on 
these suggestions. If the people suggested are people 
who are not known to the offender, the probation of- 
ficer may, with the offender’s consent, telephone a 
potential community sponsor for purposes of 
introducing the person to the offender and 
establishing a time when the offender might call. 
The next step will be a joint meeting between of- 
fender and victim in the presence of the probation of- 
ficer. The location of the meeting is appropriate for 
discussion between the victim and probation officer; 
most likely the meetings will be held at the proba- 
tion office. The meeting will start by giving the vic- 
tim an opportunity to say anything he or she would 
like to say in regard to the victimization, including 
raising questions with the offender. The offender 
should also have a chance to make a statement and 
make inquiries of the victim. The probation officer 
will then focus the meeting around the issue of vic- 
tim losses and a plan for reparation. The probation 
officer is an expert in managing a process by which 
the offender and victim may come to an agreement 
and should not be perceived or act as an expert 
regarding the substance of that agreement. The 
duty of the probation officer is to assist the victim 
and offender in arriving at an acceptable plan; thus 
the probation officer will attempt to be sure that 
both parties are expressing their points of view and 
that ambiguous issues are clarified. Issues around 
which the negotiation will occur are amount of loss 
the victim sustained, the proportion of this loss 
which the offender should repay, the form which the 
repayment will take (money or service), and the 
repayment schedule. Once a victim and offender 
reach agreement the probation officer should 
assume responsibility for reducing the agreement to 
writing and securing signatures of both parties. If 
the victim declines to meet with the offender but 
still desires restitution then the negotiations will be 
conducted through the probation officer. This will be 
a bit more cumbersome but the probation officer 


may be able to handle most of the communications 
and transactions by telephone. The probation officer 
is to facilitate the development of an agreement bet- 
ween the victim and offender; the officer will take 
great efforts to avoid being trapped into the position 
of assuming responsibility for deciding what is a 
proper agreement. If an agreement cannot be reach- 
ed, the probation officer whould then report to the 
court as a part of the probation report areas in which 
agreement has occurred, the unresolved issues, and 
the positions of both the offender and victim on the 
unresolved issues. The court will make the final 
determination. 

The probation officer will need to assist the of- 
fender in completing any plan for community ser- 
vice (where this is required) and a plan for a com- 
munity sponsor. Proposals made by the offender 
need to be confirmed and both the community spon- 
sor and the organization to receive the community 
service contacted by the probation officer to provide 
these people with an orientation regarding their 
duties. Ideally a total reparative plan can be 
presented to the court including the plan for restitu- 
tion to the victim, for restitution to the community 
(where necessary), and the identification of the com- 
munity sponsor. The victim, community sponsor, 
and a representative of the agency to receive the 
community service are to be invited and encouraged 
to appear in court with the offender at the time of 
sentencing. This will provide the court an opportun- 
ity to make inquiries of any of these parties and will 
symbolize the community support being provided to 
the offender and for a reparative sentence. 

Monitoring Completion of the Reparative Plan. 
With court acceptance of the reparative plan and 
sentencing of the offender, the probation officer’s 
major responsibility will be to monitor completion of 
the plan. The monitoring will involve the probation 
officer in regular, planned contacts (frequently by 
telephone) to the community sponsor, the victim, 
and the representative of the agency receiving com- 
munity service. The community sponsor will be 
maintaining regular contact with the offender and 
should be aware of any problems in implementing 
the plan; as a double check, however, the probation 
officer may also be maintaining contacts with the 
victim and community agency so that problems, 
when they occur, can be identified quickly. The pro- 
bation officer will be available for contacts from the 
probationer although these will probably be 
infrequent. 

The probation officer will provide consultation, 
supervision, and support to the community sponsor 
and will provide overall direction for the sponsor’s 
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work with the offender. When offenders fail to follow 
through on their plan, this matter should be first 
discussed with the community sponsor; if the com- 
munity sponsor cannot produce a change, the proba- 
tion officer will then need to make contact with the 
offender. If breach proceedings must be im- 
plemented or the case taken back to court for review, 
the probation officer will be responsible for this 
aspect of the work. 

From time to time the community sponsor or pro- 
bation officer may become aware of problems such as 
alcohol or other chemical abuse, marital discord, 
and so forth, with which the offender may require 
assistance. These should be frankly discussed with 
the offender and a referral made to an appropriate 
community agency; the offender, however, is not to 
be required to receive treatment as a condition of 
receiving a reparative sentence. Discussion and 
referral may be by either the community sponsor or 
probation officer (or both) with the decision being 
largely a matter of the skills and ability of the com- 
munity sponsor to handle confrontation with the of- 
fender and the subsequent referral. 

The role of the probation officer in this model is 
clearly that of planner and orchestrator. The work is 
front loaded in the sense that the bulk of the proba- 
tion officer’s time might well go towards develop- 
ment of the reparative plan. This is desirable; one of 
the measures of effective probation practice may 
well be the amount of time required to enforce a 
plan—the less time required, the more effective the 
plan. A second aspect of practice is that the proba- 
tion officer is an orchestrator of community 
resources. This is in the best tradition of assisting 
people to do for themselves; the process of restora- 
tion—offender to community and community to 
offender—is more likely to occur if the probation of- 
ficer orchestrates the process rather than attempt- 
ing to play all the instruments. 


Issues 


Probation as a reparative sentence raises several 
issues, some of which may be addressed at this point, 
others of which must wait more experience even for 
definition. 

Offender means. Offenders are often unemployed; 
how can they make restitution without means? This 
is a complex issue, one which has a series of 
responses. The best available evidence, both 
research and program experience,® suggests that the 
restitution amounts will be modest. While even 
modest amounts may present a hardship for an 


“See notes 4 and 5. 


unemployed offender, there is nothing in principle 
wrong with punishment imposing a hardship and 
certainly restitution as less of a hardship than im- 
prisonment. Further, the issue is not the amount of 
restitution but, rather, that a satisfactory plan be 
worked out between offender and victim; victims 
and offenders can weigh unique circumstances and 
come up with a reasonably acceptable plan. In many 
cases victims may settle for less than full restitution 
when they recognize the circumstances of the of- 
fender. The official position, however, should be that 
offenders have incurred obligations to repay victims 
fully for losses but that victims may, if they choose, 
forgive a portion of the obligation. 

Insurance companies. Should restitution be made 
to insurance companies? The offender should be 
responsible for full restitution paid directly to the 
victim without regard for insurance settlements. Of- 
fenders should not receive a reduced penalty 
because their victims had the foresight (or means) to 
be insured but neither should insurance companies 
receive a windfall from penal programs. The rela- 
tionship between crime victims and insurance com- 
panies is not a matter that need concern the 
criminal court. Some victims may receive double 
recovery but if anyone is to benefit from the sanc- 
tion, this should be the victim rather than either in- 
surance company or offender. Any extra recovery 
may be considered reimbursement for past 
premiums paid and future premium increases 
because of the claim. 

Backup sanctions. What about the offender who 
won’t pay? Some offenders do make agreements 
which they fail to complete. What is the appropriate 
backup sanction for a reparative sentence? The 
backup sanction may involve partial restriction on 
liberty, such as weekend house arrest or periodic 
detention. The backup sanction is imposed because 
of failure to complete the original sanction; it does 
not rep'ace the original sanction which will remain 
in force, just as escaping from prison may lead to an 
additional prison term but does not replace the 
original sentence which remains in effect. Failure to 
complete the reparative sentence may be a separate 
charge (although this may be more cumbersome 
than necessary). Backup sanctions should be im- 
posed for an indeterminate period and until im- 
plementation of the reparative plan is current. 

Quality of victim participation. Will victims par- 
ticipate constructively with offender? Issues of will- 
ingness of the victim to participate and the danger 
that the participation may be vengeful are both 
questions which require further study and for which 
no definitive conclusions can be drawn athough the 
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available evidence suggests substantial portions of 
victims will agree to participate with offenders and 
that the participation of the victim will be construc- 
tive.’ Further the model allows for negotiation 
through the probation officer when necessary. The 
constructive nature of the victim participation will 
be enhanced by the initial contact of the probation 
officer which gives the victim an opportunity to 
ventilate. 

Public acceptance. Will the general public accept a 
reparative sentence as an alternative to imprison- 
ment for property offenders? While the evidence, 
again, is not definitive it does suggest that, for prop- 
erty offenders, the public prefers that victims 
receive restitution rather than offenders being im- 
prisoned (a caveat is that the public will probably 
prefer both sentences and may need information 
regarding incompatibility of the two).* A reparative 
sentence is likely to appeal to the public because of 
its inmate fairness, imposition of definite re- 
quirements on offenders, and responsiveness to 
crime victims. 

Probation acceptance. Will the probation 
_ bureaucracy accept a changed role? The reparative 
model of probation requires significant shifts in the 
task assignment and role of probation officers. Pro- 
bation is the agency, however, with staff most equip- 
ped through training and experience to take on 
responsibility for administering a reparative 
sentence. While some bureaucracies move slowly, 
the clarity of the model, opportunity for community 
work, possibility of serving victims, and excitement 
of trying something different, may appeal to many 
offices and staff. Rather than making assumptions 
about willingness or resistance, the best strategy is 
to seek out some officers or agencies willing to try 
the reparative model. 

Public interest. Is the reparative sentence penal 
policy in the public interest? This, of course, is a 
question of values and an issue about which in- 


"Zehr, op. cit. supra note 2; McNight, op. cit supra note 2; Novack, Galaway, Hudson, 
op. cit. supra note 3; Kigin and Novack, op. cit. supra note 3. 


*John Gandy, “Attitudes Towards the Use of Restitution,” B. Galaway and J. Hudson 
(eds.), Offender Restitution in Theory and Action (Lexington: D.C. Health/Lexington 
Books, 1978); John Gandy and Burt Galaway, op. cit. supra note 3; Minnesota Poll, Min- 
neapolis Star. 


formed and well intentioned persons will disagree. 
The high cost of imprisonment and the many 
legitimate demands on the public treasury suggest 
that the pubic interest can best be served by using 
less costly penalties with property offenders. Public 
interest will also be served by imposing penalties on 
property offenders which improve the condition of 
the community and some victims (those victims 
whose offender has been apprehended). Com- 
plicating the question, however, is the net widening 
effect which the reparative sentence will likely 
have. While the majority of people who go to prison 
are in fact property offenders, most property convic- 
tions do not result in a prison sentence. Thus the 
reparative sentence will also be used for offenders 
who might previously have received probation or 
even a fine. The sentence can be justified, however, 
on the grounds that it is proper to require offenders 
to repair their victims, that the sentence relates to 
the harm done, will be perceived as fair by both of- 
fenders and the community at large, and is a 
sentence which is constructive in the sense of bring- 
ing immediate benefits to the community. 


Summary 


Probation as a reparative sentence should become 
the penalty of choice for property offenders. The 
reparative sentence requires offenders to restore vic- 
tim losses either through monetary restitution or 
personal service. If there are no victim losses or the 
nature of the offense requires a more severe penalty, 
additional reparations can be made to the commun- 
ity in the form of unpaid service. The reparative 
sentence should be carried out in a manner which 
maximizes the possibility of reconciliation of the of- 
fender to the community. This requires, whenever 
possible, active victim involvement in all phases of 
the sentence, involving the offender in the local com- 
munity for community service restitution, and use of 
a community sponsor selected by the offender for 
monitoring implementation of the sentences. Proba- 
tion functions will be developed of reparative plans 
for individual offenders and orchestrating plan 
implementation. 

A model of probation as a reparative sentence 
follows. 
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Court imposes 
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Selective Incapacitation: An Idea 
Whose Time Has Come? 


BY BRIAN FORST 
Director of Research, INSLAW, Inc., Washington, D.C. 


I. Introduction 


Concerns about vexing social problems usually give 
rise to creative theories. The more vexing the prob- 
lem, however, the less often the theories reveal 
themselves as useful. New theories of crime and 
punishment, like so many new theories of illiteracy 
and education, have mostly produced false hopes and 
only occasional advances. Widespread belief in the 
theory of rehabilitation in the 1960’s,’ to cite a prom- 
inent example, yielded to a remarkable lack of 
systematic evidence in support of the theory in the 
years that have followed.” 

The latest new theory of crime and sanctions is that 
of “selective incapacitation,” the idea that an effec- 
tive way to sanction offenders is to reserve scarce 
prison and jail space for those who are predictably the 
most dangerous and criminally active. The concept 
crystalized in the mid-1970’s* and received national 
attention in late 1982 with the publication of two 
prominent Rand Corporation reports on the subject.‘ 

The concept of selective incapacitation is controver- 
sial for two basic reasons. First, it represents a depar- 
ture from the more traditional purposes of criminal 
sanctions—retribution, deterrence, general in- 
capacitation, and rehabilitation—purposes that have 
solid philosophical, if not empirical, foundations. 
Selective incapacitation is controversial, secondly, 
because its effectiveness is based largely on the 
statistical prediction of criminality, and such predic- 
tion is an imperfect science. The courts have great dif- 
ficulty acknowledging the acceptability of a policy in 
which its actions are based on imperfect predictions 
of human behavior, despite the fact that actions of the 


‘For example, Ramsey Clark, Crime in America (New York: Simon and Schuster, 1969), 
especially p. 224. 


*See especially Lee Sechrest, Susan O. White, and Elizabeth D. Brown, eds., 
(Washington, De: National Academy of Sciences, 1979). 


*The elementary idea of protecting society from dangerous offenders by locking them 
up has, of course, been around perhaps since the time of the castle dungeon. As a fully 
developed scientific theory, with estimates of crime prevention effects based on individual 
crime rates and prison capacity levels, the concept of a measurable incapacitation effect 
came into being in 1973, with the work of ‘Aviltzhak and Shinnar, “Quantitative Models 
in Crime Control,” Journal of Criminal Justice, vol. 1 (1973), pp.185-217. The idea of 
refining the notion of general incapacitation with the prediction of individual crime rates 
by t; of offender, under the term “selective incapacitation,” was reported in 1975 by 
David Greenberg, “The Incapacitative Effect of Imprisonment: Some Estimates,” Law 
and Society Review, vol. 9 (1975), pp. 541-80. 


“Peter Greenwood, with Alan Abrahamse, Selective I itation (Santa Monica, CA: 
Rand Corporation, 1982); Jan M. Chaiken and Marcia R. Chaiken, Varieties of Criminal 
Behavior (Santa Monica, CA: Rand Corporation, 1982). 


‘Herbert Packer, Limits of the Criminal Sanction (Stanford, CA: Stanford University 
Press, 1968), p. 9. 


courts are routinely based on such predictions 
already, in the absence of such an acknowledgment. 
An obvious question, and the one that this article 
focuses on, is this: Is selective incapacitation truly an 
effective and appropriate proposal, an “idea whose 
time has come,” or is it another criminal justice fad, 
a flash-in-the-pan proposal for dealing with a vexing 
social problem? The question has several major 
aspects, each of which will be addressed in turn. 


II. Selective Incapacitation and Justice 


Sentencing policy aims typically to ensure that 
criminal sanctions are just and effective. Unfortu- 
nately, justice and effectiveness are not mutually com- 
patible in each and every case presented to a sen- 
tencing judge. One of the most prominent authorities 
on the purposes of criminal sanctions, Herbert Packer, 
began his best known book by characterizing the two 
purposes as poles apart: “Today as always the 
criminal law is caught between two fires. On the one 
hand, there is the view that punishment of the 
morally derelict is its own justification. On the other, 
there is the view that the only proper goal of the 
criminal process is the prevention of antisocial 
behavior.”® 

As Packer suggests, a sentence that is effective in 
controlling antisocial behavior may not be viewed as 
justly deserved, while one widely regarded as de- 
served may not be an effective crime control agent. 
Crime rates, undoubtedly, would plummet if everyone 
convicted of a misdemeanor or felony were executed, 
but few would regard such a scheme as just. On the 
other hand, a sentence of imprisonment given to a 
murderer in a typical love triangle is likely to have 
no effect at all on the crime rate, yet few would regard 
such a sentence as unjust. 


A. Age and Prior Record 


The tension between the goal of “just deserts” and 
that of crime control is more realistically exemplified 
by acommon dilemma: Judges routinely give harsher 
sentences to the older offender because he tends to 
have a longer record and hence is presumed to be 
more “hardened” than the young offender, and in any 
event old enough to know better. It is normally easy 
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to justify such sentences on grounds of deservedness, 
but not on grounds of crime prevention. 

Studies that follow offender cohorts have repeatedly 
found that a strategy that is more consistent with the 
goal of crime control is to take into account both the 
age and prior record of the convicted person (of course, 
as well as the seriousness of the current offense) at 
the time of sentencing.® Such a strategy would nor- 
mally mean a harsher sentence for the younger of- 
fender than for the older one, since young offenders 
have been found again and again to be more 
dangerous and criminally active than older ones. 
Harsher sentences for younger offenders are hence 
easy to justify on grounds of crime prevention, but not 
on conventional grounds of justice. 


B. Crime Control and Social Justice 


Reserving prison and jail space for the most 
dangerous and criminally active offenders may in 
some instances conflict not only with other norms of 
legal justice, but with norms of social justice as well. 
Repeat offenders fall basically into two categories: 
those who are dangerous and those who are not. If 
we reserve the sanction of incarceration only for the 
dangerous repeat offenders, excluding the white col- 
lar offender and certain other criminals who pose no 
serious threat of physical injury to others, we may end 
up permitting harmful people from the middle class 
to evade a sanction that less privileged offenders can- 
not. Some white collar offenders, after all, impose 
greater costs on society than many dangerous street 
offenders, and it is clearly unjust to allow the former 
to pay a smaller price for their crimes than the latter 
must pay. 

One solution is to impose on the white collar of- 
fenders a short term of incarceration and a fine suffi- 
ciently large to deter both the individual offender and 
others from committing such crimes in the future. If 
the offender continues to commit crimes that are 
costly to society after incarceration, even if they do 
not involve injury, a longer term of incarceration may 
be in order to accomplish the same crime control ob- 
jective, incapacitation, that is more commonly sought 
for the dangerous street offender. Thus, a strategy of 
selective incapacitation, combined judiciously with a 
strategy of deterrence, can be implemented in such 


*Barbara Boland and James Q. Wilson, ‘Age, Crime, and Punishment,” Public Interest, 
No. 51 (1978), pp. 22-34; Kristen M. Williams, Scope and Prediction of Recidivism, 
(Washington, pe: Institute for Law and Social Research, 1979); Brian Forst, William 
Rhodes, James Dimm, Arthur Gelman, and Barbara Mullin, “Targeting Federal 
Resources on Recidivists: An Empirical View,” Federal Probation, vol. 47 (1983), pp. 10-20. 


7Johnannes Andenaes, “The General Preventive Effects of Punishment,” University 
of Pennsylvania Law Review, vol. 114 (1966), pp. 957-58; Franklin E. Zimring and Gor- 
don J. Hawkins, Deterrence: The Legal Threat in Crime Control (Chicago: Universit; 
of Chicago Press, 1973), especially pp. 128-41; Alfred Blumstein, a Cohen, an 
Daniel Nagin, eds., Deterrence and mg Tig Estimating the Effects of Criminal 
Sanctions on Crime Rates (W ashington, .C. National Academy of Science, 1978), espe- 
er pp. 99-111; Brian Forst, “Capital Punishment and Deterrence: Conflicting 
Evidence?,” Journal of Criminal Law and Criminology, vol. 74 (1983). 


a way that is fully supportive of conventional norms 
of social as well as legal justice. 


C. Incapacitation and Deterrence 


For many classes of offenders, a short term of in- 
carceration, indeed, may have a substantially larger 
crime control impact by way of deterrence than by 
way of incapacitation. Which offenders? Both em- 
pirical evidence and common sense point to the white’ 
collar and the property crime offender as the ones who 
are most deterred by criminal sanctions; the violent 
offender has been found to be less influenced by the 
threat of a severe sanction.’ 

As long as the offender is a serious, high crime rate 
offender, selective incapacitation must obviously be 
an effective crime control strategy (ignoring crimes 
against other inmates), regardless of the color of his 
collar; but it is likely to be a superfluous crime con- 
trol concept for the offender who is more prone to be- 
ing individually deterred by a short and usually 
unpleasant experience in jail or prision. 

Selective incapacitation is not, after all, a goal in 
itself; rather, it is one means of achieving the objec- 
tive of crime control. In many instances it may be the 
most effective way of controlling crime, especially in 
the case of the chronic violent offender. In other in- 
stances the most effective route to crime control may 
be the path of deterrence—a short term of incarcera- 
tion and an “alternative sanction” such as restitution, 
community service, or a fine. In still other instances 
deterrence may be achieved with a term of probation 
and the use of stiff alternative sanctions. Such 
strategies, when properly balanced with social justice 
considerations, can be not only more effective than 
exclusive reliance on selective incapacitation, but 
substantially less costly as well, both to the commun- 
ity and the offender. 


D. Selective Incapacitation and Rehabilitation 


A term of incarceration may control an individual’s 
criminal behavior both by incapacitating him during 
the term and deterring him from committing crimes 
subsequently, as we have noted. Another offender 
may be incapacitation, but not deterred by imprison- 
ment. Indeed, some offenders, especially younger 
ones, may even be further dissocialized in prison or 
trained in criminality by other inmates so that they 
can commit crimes at an even higher rate after im- 
prisonment than before—precisely opposite the 
desirable goal of rehabilitation. 

The extent to which each of these behavior patterns 
holds for various classes of offenders has not been 
established empirically. A key question is whether, 
on balance, the individual deterrent effect is offset by 
a tendency for imprisonment to operate as a “school 
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of crime.” If these two effects are approximately off- 
setting, not an implausible assumption, incarceration 
could still be justified in terms of the additional crime 
control effects of selective incapacitation alone. 

On the other hand, rehabilitation is a goal that 
benefits society even beyond its crime control aspects. 
Given the choice, we might prefer to have a little more 
crime as a price to pay to avoid the further 
dissocialization of a younger, marginally dangerous 
offender. Unfortunately, however, neither the 
counter-rehabilitation effects of imprisonment nor the 
individual deterrent effects have been demonstrated 
systematically, so the choice is really not so clear. 

It is nonetheless worth keeping in mind that a 
strategy of selective incapacitation could lock some 
marginally dangerous offenders into a life of greater 
criminality than might otherwise obtain under 
strategies of sentencing. Even in the absence of 
evidence in support of the rehabilitative goal, selec- 
tive incapacitation could nonetheless conflict with the 
goal of rehabilitation. 


E. Selective Incapacitation and Prison Populations 


What about the prospect of a strategy of selective 
incapacitation leading to further prison overcrowding 
and an even higher percentage of the population in 
prisons and jails? If, in addition to those who are 
presently being sent to prison and jail, we were to 
follow a strategy of incarcerating those with the 
highest crime risk profiles, some who would not other- 
wise be incarcerated, then prison and jail populations 
would indeed be larger than otherwise. 

That, however, is not how selective incapacitation 
works. Under a selective incapacitation strategy, 
many of those who are currently being incarcerated 
would receive alternative sanctions—probation with 
close supervision, the “halfway” house, community 
service, and so on. Selective incapacitation means 
reserving prison and jail space for those who are 
predictably the most criminally active and harmful; 
others would not be incarcerated under such a 
strategy. Running contrary to the fear of over- 
populated prisons, those who believe strongly in deter- 
rence or just deserts might have reason to fear that 
a strategy of selective incapacitation could cause of- 
fenders who they think belong in prison or jail to be 
released, so that more criminals could go unpunished 
under that strategy than under current strategies. 

It should be obvious that no particular sentencing 
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strategy or mix of strategies is likely to please 
everyone. Any given prison and jail occupancy level 
is bound to be too high for some and too low for others. 
For any given prison population level, however, a 
selective incapacitation strategy does offer a consis- 
tent, albeit limited, rationale for attempting to con- 
trol the crime rate. 


III. The Problem of Prediction 


One of the most pervasive criticisms of selective in- 
capacitation is that it is based on the statistical 
prediction of dangerousness; because such predictions 
are often erroneous, according to this point of view, 
they should not be used by the court. This criticism 
is related to both the nature of the errors and to the 
use of certain information for predicting a defendant’s 
dangerousness. 


A. False Positives 


Prediction usually results in some successes and in 
two kinds of errors: predicting that a phenomenon 
such as recidivism will occur when in fact it does not 
(“false positives”) and predicting that it will not oc- 
cur when in fact it does (“false negatives”). The prob- 
lem of false positives is costly primarily to in- 
carcerated defendants, while false negative predic- 
tions impose costs primarily on the victims of subse- 
quent crimes committed by released defendants. In 
predicting whether a defendant will recidivate or “go 
straight,” the problem of false positives is widely 
regarded as especially serious, for many of the same 
reasons that it is widely regarded in our society as 
better to release 99 offenders than to convict one in- 
nocent person. 

Because the false positive problem has been closely 
associated with statistical prediction, many 
authorities have been disinclined to base court deci- 
sions on such prediction systems. The problem of er- 
rors in prediction, however, is not unique to statistical 
prediction. Nonstatistical prediction of recidivism, in 
fact, has been found repeatedly to produce errors at 
a higher rate than the more scientific approach.* If 
we are truly interested in minimizing the social costs 
of erroneous prediction in selecting cases for in- 
carceration, we should prefer to use the best scien- 
tific evidence available to support those decisions. 

A tempting alternative is to reject prediction 
altogether; obviously, if we do not predict, then no er- 
rors of prediction are possible. A flaw in this logic is 
that, whether we like it or not—indeed, even if we 
tried to forbid it—criminal justice decisions are now, 
and likely always will be, based on predictions, and 
imperfect ones, at that. The problem of false positives 
has presented itself every time a judge has ever de- 
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tained a defendant in jail prior to trial, whether for 
the purpose of ensuring appearance in court or for 
that of protecting the community. Sentencing deci- 
sions, too, even when publicly justified on grounds 
other than a prediction of either individual 
dangerousness or general deterrence, can easily be 
based on prediction nonetheless. 

If we are to reserve at least some prison and jail 
space for the most dangerous offenders, then the 
prediction of dangerousness is an inescapable task. 
As long as some false positives and some false 
negatives are a necessary consequence of such policy, 
it would seem prudent to keep those errors as small 
as possible. 


B. Questionable Predictors 


The collective evidence of a variety of studies sug- 
gests that the strongest predictors of dangerousness 
. include the following: age, prior record, use of illegal 
drugs, one or more recent arrests for burglary or rob- 
bery, and employment status.* The dangerous of- 
fender is more often young than old, typically with 
a juvenile record and prior adult arrests, a drug user, 
and unemployed. Under a strategy of selective in- 
capacitation, judges who are used to giving harsher 
sentences primarily on the basis of the seriousness 
of the current offense and the existence of prior felony 
convictions would have to shift their consideration 
somewhat to such factors as youthfulness, prior 
juvenile commitments, prior arrests that did not end 
in conviction, use of hard drugs, and unemployment. 
Is this proper? 

Needless to say, the consideration of such factors 
in the sentencing decision must be done in such a way 
that is fully consistent with the defendant’s right to 
due process. The Supreme Court has upheld that the 
strict due process provisions that apply to the trial 
procedure do not apply to sentencing.”® As a result, 
presentencing investigation reports often contain in- 
formation about prior arrests, including those that did 
not result in conviction, as well ac information about 
juvenile delinquency, drug use, unemployment, and 
a variety of other factors not generally revealed in 
the trial proceeding.’ Such information, however, is 
nonetheless subject to a set of rules of disclosure to 
ensure due process at sentencing.’ 
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The use of such information is especially important, 
however, to protect defendants who are being commit- 
ted to prisons and jails when they do not belong there. 
If the court were to impose the same set of disclosure 
restrictions on information used to support the 
sentencing decision as apply to the trial proceeding, 
it is safe to say that many more nondangerous defen- 
dants would be incarcerated than at present— 
specifically, persons with no prior arrests, persons 
who are not heroin addicts, and so on. The fact that 
information about such factors is often, but not con- 
sistertly made available, and is not systematically 
used in sentencing and parole release decisions even 
when available, suggests that our current prison and 
jail populations may be substantially larger than they 
need be. 


IV. Conclusion 


The idea that current prison and jail populations 
are larger than necessary is one that might not win 
the support of a population that has been besieged by 
crime as long as ours. While declining crime rates 
since 1980 have undoubtedly helped to reduce the 
public frenzy over crime, crime rates are still quite 
high by most standards. Until people can feel safe 
walking in city parks, they are not likely to take a . 
charitable view of what to do with convicted felons. 
Reduced public frenzy nonetheless tends to lessen the 
need to find drastic solutions and more creative 
theories. 

Which brings us full circle. Selective incapacitation, 
the latest theory for dealing with crime, is in fact a 
modest proposal for simultaneously confronting the 
twin demons of high crime rates and large prison 
populations. It is less than a universal remedy, first, 
because our prisons and jails are already populated 
with many dangerous offenders and, second, because 
it is not fully consistent with other legitimate reasons 
to incarcerate some offenders and release others, 
reasons related primarily to deterrence and basic 
principles of justice. 

Modest gains, however, are better than none. Con- 
tinuing frustration with crime on the one hand and 
prison and jail overpopulation on the other suggests 
a need to exploit modest opportunities whenever they 
present themselves. Neither the pervasive “career 
criminal” prosecution programs nor the most highly 
touted sentencing guideline systems currently in 
operation make use of the factors that have been 
found again and again to be associated with 
dangerousness. The result is to impose avoidable costs 
on two groups: offenders who are incarcerated for 
terms that exceed what can be supported by evidence 
on how those terms protect the public, and victims 
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of crimes committed by released offenders for whom 
abundant evidence indicates that their release was 
premature. 

It is frequently asserted that the public is foolish 
to insist, simultaneously, on less crime and less taxes 
for prisons and jails. In fact, less crime may be com- 


patible with less public expenditures on prisons and 
jails for a variety of reasons. One is the opportunity 
for prosecutors, judges, and parole boards to make 
their decisions with a more informed view of the 
degree of danger presented by each defendant. 


Recent Case Law on Overcrowded 
Conditions of Confinement 


An Assessment of Its Impact on 
Facility Decisionmaking 


By JACK E. CALL* 


precedented increases in prison populations, 

and concomitant increases in the level of over- 
crowding in our Nation’s correctional institutions 
(Mullen and Smith, 1980). Moreover, during the 
same decade the courts have become far more active 
in accepting and deciding cases concerning condi- 
tions of confinement, including the issues of over- 
crowding and double-bunking (American Civil 
Liberties Union, 1982). 

In order to accommodate the increasing volume of 
inmates, many jails and prisons have added a second 
bunk (or a third, even) or a floor mattress to cells 
that had been designed originally to house one in- 
mate. In other instances, new jails or prisons have 
been constructed to solve the problem. Because of 
the austere fiscal policies that have characterized 
the public sector in recent times, governmental 
bodies considering the latter alternative must deter- 
mine whether to build a facility with single cells, 


Ty HE PAST DECADE has been marked by un- 
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double cells, or dormitories. Since many authorities 
prefer to avoid the security problems associated with 
dormitories, the decision for corrections officials 
often boils down to a choice between double-bunking 
single cells or building a new facility with single or 
double occupancy cells. However the problem is ap- 
proached, the growing body of case law on jail and 
prison conditions is an important factor which must 
be taken into account. 

Traditionally, courts had assumed a “hands off” 
approach in cases involving prison administration 
(Gobert and Cohen, 1981). By the late 1960's, 
however, this approach began to change as courts 
were called upon to decide cases involving rather ap- 
palling conditions of confinement. In 1974, the 
Supreme Court provided some support for this in- 
terventionist movement when it declared that: 

though his rights may be diminished by the needs and exigen- 
cies of the institutional environment, a prisoner is not wholly 
stripped of constitutional protections when he is imprisoned 
for crime. There is no iron curtain drawn between the Con- 
stitution and the prisons of this country (Wolff v. McDonnell, 
pp. 555-56). 

Indeed, the 1970’s witnessed a virtual explosion 
of court cases dealing with the constitutionality of 
conditions of confinement (Fair, 1979; Gobert and 
Cohen, 1981). In most of these cases, a particular 
physical condition or the “totality of conditions” 
were declared unconstitutional. In many cases, the 
courts issued remedial orders which required 


24 FEDERAL PROBATION 


governmental bodies to take extensive, and usually 
expensive, steps to rectify the constitutional 
violations. 

A rather abrupt change in this interventionist ap- 
proach occurred in 1979 when the Supreme Court 
issued its opinion in Bell v. Wolfish. The tone of the 
Court’s opinion in this case, and in Rhodes v. Chap- 
man decided 2 years later, was obviously an- 
tagonistic to the activist approach taken by the 
lower courts. In both cases, the Federal district court 
had found overcrowded conditions unconstitutional 
and the circuit court of appeals had upheld the 
district court, yet the Supreme Court overturned 
these decisions, declaring that the conditions of con- 
finement were not unconstitutional. 

Wolfish and Chapman are clearly landmark deci- 
sions. They represent the Supreme Court’s first (and 
to date, only) pronouncements on the question of 
when physical conditions of confinement in correc- 
tional institutions (as opposed to institutional prac- 
tices) violate the Constitution. The fact that the 
Supreme Court found the conditions of confinement 
constitutional in these cases is significant not only 
because of the hostility shown to the activist posture 
of lower courts, but also because of their effect on the 
precedential value of previous lower court decisions 
concerning conditions of confinement. Because the 
Court overturned the lower courts’ findings of un- 
constitutionality in Wolfish and Chapman, and 
because the conditions of confinement in those cases 
were not substantially better than the conditions 
found unconstitutional in some prior cases, it is dif- 
ficult to assess the present validity of cases decided 
prior to Wolfish. Indeed, it would appear that we are 
entering a new era of case law with respect to condi- 
tions of confinement. 

Because of this change in judicial reaction, this ar- 
ticle will concentrate on court cases decided since 
Wolfish. However, a brief treatment of case law on 
conditions of confinement prior to Wolfish is pro- 
vided to place the subsequent discussion in proper 
historical and legal perspective. Following that, the 
opinion in Wolfish and lower court treatment of 
Wolfish are analyzed in detail. Then the opinion in 
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“conditions of confinement” in the article will refer to physical and environmental con- 
ditions rather than institutional practices. 


Chapman and lower court reaction to that case are 
analyzed. The discussion concludes with an assess- 
ment of the effect of this case law on the issue of 
double-bunking cells designed for single occupancy 
and on the construction of facilities with cells 
designed for double occupancy.* 


Case Law Prior to Wolfish 


Most conditions of confinement cases prior to 
Wolfish dealt with two common issues: (1) the con- 
stitutionality of double-bunking cells designed for 
single occupancy (or the closely related issue of 
operating a jail or prison in excess of its “rated” 
capacity) and (2) whether the Constitution requires 
some minimum amount of living space per inmate, 
usually expressed in terms of square footage. 

Pre-Wolfish cases were fairly evenly split as to 
whether double-bunking cells designed for single oc- 
cupancy was constitutional, but most pre-Wolfish 
cases did not consider whether double-bunking 
alone was unconstitutional. Similarly, some pre- 
Wolfish cases held that allowing the inmate popula- 
tion to exceed the facility’s design capacity was un- 
constitutional per se, but most cases did not frame 
the constitutional issues in these terms or found 
overcrowding unconstitutional because in combina- 
tion with other substandard conditions it resulted in 
unconstitutional conditions. 

Pre-Wolfish cases addressing the question of 
amount of living space per inmate also divided into 
two basic camps. A minority of the decisions insisted 
that the Constitution demanded a minimal amount 
of living space per inmate, and these decisions 
established a specific square footage requirement 
based on correctional standards (Commission on Ac- 
creditation for Corrections, 1977). However, most of 
the pre-Wolfish cases, while demonstrating concern 
for the amount of living space per inmate, declined 
to focus exclusively on this issue. 

Increasingly the pre-Wolfish cases did not look to a 
single condition or factor related to overcrowding in 
reaching judgment on the constitutionality of the 
conditions of confinement. Instead, the courts ex- 
amined a variety of conditions to determine if a com- 
bination of inadequate conditions rose to the level of 
unconstitutionality. Robbins and Buser (1977) sug- 
gest that these cases focused on 11 factors: ; 

Health and safety hazards created by the 
physical facilities 

Overcrowding 

Absence of a classification system 
Conditions in isolation and segregation 
cells 

Medical facilities and treatment 
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(6) Food service 

(7) Personal hygiene and sanitation 

(8) Incidence of violence and homosexual 
attacks 

(9) The quantity and training of prison 

personnel 

Lack of rehabilitation programs 

The presence of other constitutional 

violations 

In addition to focusing on the combination or 
totality of conditions, pre-Wolfish cases developed a 
distinction, for purposes of constitutional analysis, 
between convicted offenders and pretrial detainees. 
Pre-Wolfish cases dealing with convicted offenders 
agreed that the conditions in which these inmates 
were confined could not be so harsh as to constitute 
cruel and unusual punishment, which is prohibited 
by the eighth amendment. The cases disagreed, 
however, as to the test to be employed in making 
that determination. Fair (1979) has identified four 
tests that the pre-Wolfish cases used: (1) the “shock 
the conscience” test under which the court asked if 
the proved conditions shocked its conscience; (2) the 
“totality of circumstances” test under which the 
courts asked if the cumulative effect of conditions 
amounted to cruel and unusual punishment; (3) the 
“evolving standards of decency” test under which 
the courts asked if the conditions exceeded “the 
evolving standards of decency that mark the pro- 
gress of a maturing society” (quoting from Trop v. 
Dulles); and (4) the “balancing” test under which the 
courts compared the severity of the conditions with 
the need for those conditions in order to achieve 
legitimate penal goals. 

The pre-Wolfish cases involving pretrial detainees 
generally agreed that the constitutional prohibition 
against cruel and unusual punishment did not ap- 
ply. Rather, the due process clauses of the fifth and 
14th amendments, which prohibit any punishment 
of pretrial detainees because they have not been con- 
victed, were viewed as the appropriate standard. 
These cases generally required either that correc- 
tional authorities employ the least restrictive means 
necessary to insure the security of the facility and to 
assure the detainee’s presence at trial or that any 
condition of confinement imposed upon a pretrial de- 
tainee be demanded by some compelling penal 
necessity (U.S. ex rel. Wolfish v. U.S.; Fair, 1979). 


(10) 
(11) 


The Supreme Court and Pretrial Detainees 


Prior to Wolfish, the U.S. Supreme Court seldom 
had occasion to address constitutional issues 
relating to the conditions of confinement in 
American jails and prisons. The issues which the 


Court had addressed dealt more with correctional 
practices, such as mail censorship or extent of 
medical care, rather than general conditions of con- 
finement, such as double-bunking or overcrowding. 
In Bell v. Wolfish, however, the Court examined 
these issues directly. . 

Inmates at the Federal Metropolitan Correctional 
Center (MCC), a short-term facility primarily hous- 


_ ing pretrial detainees, challenged the constitu- 


tionality of a number of practices and conditions in- 
cluding the double-bunking of a number of cells to 
accommodate a population 16 percent greater than 
MCC’s design capacity. The lower courts in Wolfish 
had determined that since pretrial detainees are 
presumed innocent and are detained only to insure 
their presence at trial, it was unconstitutional to 
subject them to conditions which were not necessary 
to confinement alone, unless those conditions were 
justified by some compelling governmental 
necessity. 

The Supreme Court rejected this relatively strin- 
gent test and held that the due process clause of the 
Constitution only prohibited the government from 
subjecting pretrial detainees to punishment. Under 
this approach, inmates can demonstrate that they 
are being punished by proving an intent to punish 
on the part of corrections officials, by showing that 
the challenged condition is not rationally related to 
some purpose other than punishment, or by showing 
it is excessive in relation to that alternative pur- 
pose. In particular, the Court indicated that there is 
no “one man, one cell’ principle lurking in the Due 
Process Clause of the Fifth Amendment” and that 
the overcrowding at MCC did not amount to punish- 
ment of the pretrial detainees housed there. 


In arriving at this conclusion, the Court seemed to 
stress several facts concerning the situation at 
MCC. First, the Court pointed out that detainees 
were required to spend only 7 or 8 hours in their 
cells, during which time they were presumably 
sleeping, and the 75 square foot cells provided “more 
than adequate space for sleeping,” even when 
double-bunked. Second, the detainees were exposed 
to these conditions for relatively short periods of 
time—85 percent of the detainees were released from 
MCC within 60 days. And third, the Court noted 
that unlike other lower court cases in which courts 
had established minimum space requirements, 
Wolfish did not involve a traditional jail in which in- 
mates were locked in their cells most of the day. It is 
unclear whether by this implied reference to MCC 
as a nontraditional jail the Court meant to suggest 
that the modern design of MCC and its cells with 
doors rather than bars, carpet rather than bare 
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floors, and windows rather than solid walls also 
militated in favor of its decision. 


Lower Court Treatment of Wolfish 


Undoubtedly, groups concerned with prison 
reform feared that Wolfish sounded the death knell 
for their movement in the courts. However, the reac- 
tion of the lower courts to Wolfish suggests that the 
reformers’ fears were largely unfounded. Most lower 
court decisions in overcrowding cases after Wolfish 
(and before Chapman) have still found the condi- 
tions of confinement unconstitutional. In light of the 
response of the lower courts, it would appear that 
they did not find Wolfish persuasive. A surprising 
number of lower courts only mentioned Wolfish 
briefly and made little effort to analyze the effect of 
Wolfish on the case at hand. In some instances the 
courts may simply have decided that the conditions 
at issue were intolerable and either ignored or 
thought it superfluous to distinguish Wolfish. 

It is important to note that in most post-Wolfish 
cases, the plaintiffs consisted solely of, or included, 
convicted inmates and that the conditions were 
found unconstitutional as to the convicted inmates. 
In order to reach a finding of unconstitutionality, 
the courts had to determine that the conditions con- 
stituted cruel and unusual punishment, which is 
prohibited by the eighth amendment. Once the con- 
ditions were found to constitute cruel and unusual 
punishment as to convicted inmates, the conditions 
were obviously punishment as to the pretrial de- 
tainees. Since the conditions satisfied the more 
stringent standard of cruel and unusual punish- 
ment, the courts may have seen no need to 
distinguish or discuss Wolfish. Nevertheless, 
Wolfish should have been discussed and distin- 
guished because if double-celling and overcrowding 
did not constitute punishment in Wolfish, the courts 
should have explained why these conditions would 
meet the more stringent criterion of cruel and 
unusual punishment in the case at hand. 

Thus, it is difficult to arrive at a clear and precise 
statement of the effect of Wolfish on subsequent, and 
even current, cases concerning overcrowding and 
double-bunking. Some courts explicitly relied on 
Wolfish in their opinions, others seemed to ignore or 
give rather short shrift to Wolfish, while still others 
attempted to distinguish between Wolfish and the 
instant case. It is to the latter cases that we now 
turn so as to examine the factors that may still lead 
to a finding of unconstitutionality even in light of 
the Supreme Court’s ruling in Wolfish. 

From the written opinions of courts which (1) 
found overcrowded conditions unconstitutional and 


(2) explained the effect of Wolfish, five factors seem 
particularly important. The factor most often cited 
was the inability of inmates to escape the pressures 
of overcrowded cells. Typically, this conclusion was 
based upon the relatively brief periods of time that 
inmates spent outside their cells or dormitories. In a 
few cases inmates spent over 22 hours a day in their 
cells. But even in an instance when they normally 
spent as little as 7 to 12 hours per day in their cells, 
the practice was questioned because the over- 
crowding had so taxed prison activities that inmates 
were often forced to spend more than 7 to 12 hours in 
their cells (Capps v. Atiyeh, 1980). Another court 
was concerned because inmates’ access to day rooms 
was limited to several points during the day (Lareau 
v. Manson, 1981). In two instances courts were even 
willing to permit the overcrowded conditions to con- 
tinue so long as inmates were given significantly 
greater periods of time outside their cells (Lock v. 
Jenkins; Campbell v. Cauthron). 

A second distinguishing factor was the smaller 
size of the cells or less square footage per inmate 
(which is usually the concern where a case involves 
overcrowding in general rather than double-celling 
per se). Only one court specifically mentioned this as 
a distinguishing factor and there the cells were 
60-65 square feet (Lareau v. Manson, 1981). 
However, several of the courts which did not 
specifically distinguish Wolfish were dealing with 
cells of square footage significantly less than in 
Wolfish. In one case the space per inmate was 
reported to be only seven square feet during some 
periods of the day (Jones v. Diamond). 

A third distinguishing factor was the longer period 
of incarceration experienced by inmates. One court 
was considering a long-term confinement facility in 
which the mean sentence served was 24 months 
(Capps v. Atiyeh, 1980). But even in cases where 
only 17 percent of the inmates were confined for 
more than 60 days (Lareau v. Manson, 1981) or 
where the average length of confinement was 60 
days (Lock v. Jenkins), courts found these differences 
from Wolfish significant. 

A fourth distinguishing factor was the difference 
in quality of the institutional facilities. This can be 
implied from the courts’ descriptions of dirty, un- 
sanitary conditions, poor ventilation, and inade- 
quate food, or their reference to a facility as “a tradi- 
tional jail.” 

The fifth distinguishing factor was increased 
security problems and inadequacies in classification 
methods. (Lareau v. Mason, 1981; Lock v. Jenkins; 
West v. Lamb; Capps v. Atiyeh, 1980). The two are 
included as one factor because they are closely 
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related. Courts have stated that overcrowding often 
results in a “climate of tension, anxiety, and fear 
among both inmates and staff’ (Capps v. Atiyeh, 
1980), and that assaultive behavior may increase as 
a result of overcrowding. The failure to establish a 
careful method of classifying inmates, so as, for ex- 
ample, to avoid placing passive inmates in cells with 
aggressive inmates, is also seen to exacerbate these 
security problems. 

In Wolfish, the Supreme Court held that double- 
bunking of cells designed for single occupancy was 
not unconstitutional per se and seemed to be sug- 
gesting to lower courts that they should be more 
restrained in their willingness to find overcrowded 
conditions of confinement unconstitutional. Never- 
theless, in most decisions of the lower courts subse- 
quent to Wolfish, overcrowded conditions of confine- 
ment were still found unconstitutional and the 
decision in Wolfish was either distinguished on the 
basis of different facts or was largely ignored. The 
factors most often used to distinguish Wolfish were: 
length of confinement per day, cell size, length of in- 
carceration, the quality of the institution and in- 
creased security risks. 


The Supreme Court and Convicted Inmates 


If Wolfish had been the Supreme Court’s only pro- 
nouncement on the constitutionality of overcrowded 
jails or prisons, lower court decisions would ap- 
parently have continued on a rather uninterrupted 
course. But within 2 years of Wolfish, the Court 
decided Rhodes v. Chapman. Whereas Wolfish had 
dealt with constitutional requirements concerning 
conditions of confinement for pretrial detainees, 
Chapman dealt with convicted offenders. Wolfish 
established that the constitutional standard for 
pretrial detainees is whether the conditions amount 
to punishment; Chapman confirmed that cruel and 
unusual punishment is the constitutional standard 
for convicted offenders. Moreover, for the first time 
the Supreme Court interpreted that standard in the 
context of crowded prison or jail conditions. 

In Chapman, the Court summarized the law on 
cruel and unusual punishment that had developed 
in other contexts by indicating that “conditions 
must not involve the wanton and unnecessary inflic- 
tion of pain, nor may they be grossly dispropor- 
tionate to the severity of the crime warranting 
punishment” (101 S.Ct. 2399). Applying these stan- 
dards to the double-bunked cells at the Southern 
Ohio Correctional Facility (SOCF), Ohio’s only max- 
imum security prison, the court found no constitu- 
tional violations. 

Like the MCC in Wolfish, SOCF is a modern facil- 


ity (built in the early 1970’s) consisting primarily of 
cells designed for single occupancy, but which had 
been double-bunked to accommodate an unan- 
ticipated increase in convicted offenders. Cells were 
63 square feet, well-heated and ventilated, and day 
rooms equipped with television, card tables, and 
chairs were accessible by most inmates between 6:30 
a.m. and 9:30 p.m. Food was adequate, cells did not 
smell, noise was not excessive, inmates were al- 
lowed contact visits, medical and dental needs were 
being reasonably met, a number of recreational and 
educational opportunities were available to most in- 
mates, and the rate of violent behavior had not in- 
creased since double-bunking had been instituted. 
Those who believed that double-bunking should be 
permitted as a means of housing the spiraling in- 
crease in incarcerated offenders could not have 
hoped for a better factual situation for the Supreme 
Court to consider. 


These rather felicitous conditions at SOCF could 
have made Chapman an easily distinguishable case 
for courts considering subsequent conditions of con- 
finement cases, but the tone of the Court’s opinion 
would appear to be difficult to sidestep by lower 
courts bent on finding prison or jail conditions un- 
constitutional. For example, in its determination 
that the conditions of confinement at SOCF were un- 
constitutional, the District Court had specifically 
relied on five considerations: “the long terms of im- 
prisonment served by inmates at SOCF; the fact 
that SOCF housed 38 percent more inmates than its 
‘design capacity’; the recommendation of several 
studies that each inmate have at Jeast 50-55 square 
feet of living quarters; the suggestion that double- 
celled inmates spend most of their time in their celis 
with their cellmates; and the fact that double-celling 
at SOCF was not a temporary condition” (101 S.Ct. 
2399). However, the Supreme Court found that 
“these general considerations fall far short in 
themselves of proving cruel and unusual punish- 
ment, for there is no evidence that double-celling 
under these circumstances either inflicts un- 
necessary or wanton pain or is grossly dispropor- 
tionate to the severity of the crimes warranting im- 
prisonment” (101 S.Ct. 2399). As we have seen, 
three of these considerations were important factual 
distinctions which lower courts had used to 
distinguish Wolfish from the cases before them. The 
language in Chapman, however, will make it more 
difficult for courts anxious to find conditions of con- 
finement unconstitutional to distinguish between 
Chapman and subsequent cases. 


In addition, the Court was careful to stress that 
“the Constitution does not mandate comfortable 
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prisons” and that prisons like SOCF “cannot be free 
of discomfort” (101 S.Ct. 2400). Furthermore, the 
Court reiterated a theme from Wolfish, that prob- 
lems of prison administration are quite complex and 
require the special expertise of legislative and ex- 
ecutive officials rather than judicial intervention 
(101 S.Ct. 2401, FN 16). The clear message was one 
that the Court had tried to communicate in Wolfish 
and perhaps felt that it had failed to express with 
enough force: Federal courts had become too 
enmeshed in the administration of America’s jails 
and prisons. 

The tone of the concurring opinion of three of the 
justices implies that they may have been concerned 
that the majority’s message to the lower courts of 
disengag:.nent was expressed with too much force. 
The concurring justices recounted the history of 
judicial involvement in conditions of confinement 
cases, reminding readers that much of this admit- 
tedly regrettable judicial intervention occurred in 
response to appalling circumstances in which a 
failure to respond would have resulted in great in- 
justice. With this reminder as background, the con- 
curring justices stressed three points: (1) SOCF is an 
unusually fine correctional institution—“one of the 
better, more humane large prisons in the Nation” 
(101 S.Ct. 2409). (2) Judicial scrutiny of conditions of 
confinement under constitutional standards must be 
conducted on the basis of the “totality of cir- 
cumstances” at the institution, a test which the con- 
curring justices believed the majority adopted in 
Chapman (101 S.Ct. 2407). (3) The touchstone of 
when conditions of confinement become cruel and 
unusual punishment is “the effect upon the im- 
prisoned” (101 S.Ct. 2408). If the District Court had 
found that the overcrowded conditions at SOCF had 
seriously harmed the inmates confined there, the 
concurring justices apparently would have found a 
violation of the Constitution. 


Lower Court Treatment of Chapman 


In spite of the Court’s clear desire to decrease 
judicial intervention in the administration of jails 
and prisons, it is the more equivocal spirit of the con- 
curring justices that characterizes the lower court 
decisions since Chapman. The response of the lower 
courts has been somewhat similar to their response 
to Wolfish. In many instances, the treatment of 
Wolfish and Chapman by lower courts has been per- 
functory. For example, in a jail overcrowding case in 
the Western District of Virginia involving primarily 
pretrial detainees, the court determined that the 
overcrowded conditions were unconstitutional 
without citing Chapman and cited Wolfish only to 


establish that the constitutional standard regarding 
pretrial detainees is whether the conditions of con- 
finement constitute punishment (Gross v. Tazewell 
County Jail). 

The court’s slighting of Chapman and Wolfish 
could be explained on the basis that the defendants 
in Gross did not seriously question that the jail was 
unconstitutionally overcrowded. But even in more 
strenuously contested cases, the courts’ treatment of 
Chapman and Wolfish has sometimes been unex- 
pectedly brief. For example, the District Court for 
the Northern District of Indiana ruled that the Ad- 
missions and Orientation cells at the Indiana State 
Prison were so small that they violated the eighth 
amendment. These cells were only 38 square feet, 
but they housed one inmate who thus had more 
space than the two inmates who shared a 63 square 
foot cell in Chapman. The court disposed of Chap- 
man and Wolfish by indicating that: 


The facilities at issue in Wolfish and Rhodes present quite a 
different perspective to the prisoners confined there than does 
the prospect faced daily by the inmates on A&O. The inmates 
on A&O at the I.S.P. are in much smaller cells and are not free 
to move about. The evidence shows the confinement in the 
A&O unit subjects the inmate to genuine privations and hard- 
ships (Hendrix v. Faulkner, p. 524). 
Thus, the court distinguished Chapman and Wolfish 
on the basis of cell size and the amount of time spent 
in cells per day. Yet these two factors are virtually 
the same as two of the factors that the District Court 
in Chapman had relied upon and which the Supreme 
Court indicated were “‘insufficent to support (the 
District Court’s) constitutional conclusion” (101 
S.Ct. 2399). 

Four courts have declared overcrowded conditions 
of confinement unconstitutional since Chapman and 
carefully explained why their cases differed from 
Chapman and Wolfish. They focused on the effects of 
overcrowding as the distinguishing factor (Fairman 
v. Smith; Villanueva v. George; Union County Jail 
Inmates v. Scanlon; French v. Owens). All four 
courts pointed to smaller cells and briefer periods of 
time afforded inmates outside their cells as impor- 
tant factors in their decisions, but they also em- 
phasized other aggravating matters. 

In Villanueva v. George, the Eighth Circuit Court 
of Appeals, sitting en banc, considered the constitu- 
tionality of the conditions to which a pretrial de- 
tainee had been subjected while incarcerated at the 
St. Louis Adult Correctional Institution. The plain- 
tiff had been housed for 19 days in a six-foot by six- 
foot cell, furnished with a bed, combination toilet- 
sink, and light bulb. Every second or third day, he 
was allowed out of the cell for about 15 minutes to 
shower or walk in the hallway. The cell was infested 
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with insects and the inmate was bitten once by a ro- 
dent. He found hair and roaches in his food at least 
twice and was permitted no more than one phone 
call and one noncontact visit each week. In ruling 
that the inmate had produced enough evidence to 
permit a jury to find that his conditions of confine- 
ment were excessive, the circuit court explained 
that: 


our decision is not based solely on the fact that [plaintiff] was 
confined in a cell measuring six feet by six feet [citing Chap- 
man]. It is rather based upon the totality of the circumstances, 
including cell size, time spent in cell, lack of opportunity for 
exercise or recreation, general sanitary conditions, and the 
fact that plaintiff's past behavior demonstrated an ability to 
be confined under less restrictive conditions without incident 

(659 F.2d 854). 

In Smith v. Fairman, the District Court for the 
Central District of Illinois declared unconstitutional 
the overcrowded conditions at the Pontiac Correc- 
tional Center, a maximum security prison con- 
structed in 1871. The prison’s population was 33 per- 
cent above design capacity with inmates double- 
celled in approximately 400 cells, which ranged in 
size from 55.3 to 64.5 square feet. The court 
distinguished this case from Wolfish because the 
cells at Pontiac were much smaller, inmates could 
“escape” their cells only 4-6 hours a day, and the 
length of confinement for inmates was measured in 
years rather than days. Chapman was distinguished 
since the ameliorating conditions at SOCF, namely, 
, the adequate ventilation, absence of offensive odors, 
well-controlled temperature, low noise level, ade- 
quate library resources and school rooms, and in- 
mates’ ability to leave their cells during nearly two- 
thirds of the day were absent at Pontiac. The court 
concluded that the conditions at Pontiac constituted 
cruel and unusual punishment because the prison: 


is overcrowded, antiquated, and has inadequate facilities to 
provide significant and constructive correctional programs to 
the inmtes. The confinement for years on end of two adult 
males for periods of eighteen to twenty hours a day in a 
cramped, ill-ventilated, noisy space designed a century ago for 
one person is contrary to every recognized modern standard of 
penology and is in conflict with minimum standards establish- 
ed by the Illinois legislature (528 F.Supp. 201). 

In Union County Jail Inmates v. Scanlon, the 
New Jersey District Court declared unconstitutional 
the overcrowded conditions in a county jail that was 
housing pretrial detainess and convicted offenders, 
many of whom were state prisoners that the state 
refused to accept because of the overcrowded condi- 
tions in the state prisons. The population of the jail 
had been as much as 60 percent in excess of design 
capacity and cells of 39 square feet were being 
double-bunked by placing a mattress on the floor. 
The court distinguished Wolfish because the county 


jail was a traditional jail, the cells were much smaller, 
inmates lacked access to large dayrooms, and recrea- 
tional and visitation opportunities had been 
severely impacted by the overcrowding. The court 
indicated that the Constitution does not condone 
such “spatial starvation” and “fe]ven the in- 
carcerated are entitled to something more than a 
walk-in closet” (537 F.Sup. 1004). The court was not 
as careful in distinguishing Chapman, but it did 
point out that the Union County Jail was more like 
the older prisons which the Supreme Court describ- 
ed in Chapman as deplorable and sordid (537 
F.Supp. 1007). 

In French v. Owens, convicted offenders at the In- 
diana Reformatory were double-bunked in cells of 44 
or 47.6 square feet. The court distinguished the 
Indiana Reformatory from the jail in Wolfish and 
the prison in Chapman because the two latter 
facilities were “new, clean, and relatively comfor- 
table” (p. 936) whereas the Indiana Reformatory 
was “a 59 year old structure with inadequate ven- 
tilation, erratic heating, no cooling, and archaic 
electric wiring” (Id.). All witnesses at the trial 
agreed that the severe overcrowding at the Indiana 
Reformatory had “caused the confined persons 
unusual stress, discomfort, aggravation, and pain” 
(p. 937). 

The conditions cited by these courts as 
establishing cruel and unusual punishment in the 
aggregate do not include references to an at- 
mosphere of violence. However, there is con- 
siderable case law to support the principle that the 
eighth amendment requires correctional institu- 
tions to provide inmates reasonable protection from 
harmful assaults by other inmates (see cases cited in 
Madyun v. Thompson). These cases require a pat- 
tern of violence and not simply a few isolated in- 
stances of inmate assaults. Although this condition 
alone, even in an uncrowded jail or prison, would 
violate the Constitution, it seems probable that the 
likelihood of such an atmosphere is enhanced by 
overcrowded conditions. Some courts have found 
that this duty to protect inmates also gives rise to a 
duty to classify inmates so that a reasonable effort is 
made to prevent inmate assaults (Gobert and Cohen, 
1981). 

Although post-Chapman cases discussed above are 
arguably at odds with the Supreme Court’s apparent 
desire to reduce judicial involvement in jail and 
prison cases, five decisions of Federal circuit courts 
of appeal have been more responsive to that concern. 
In Ruiz v. Estelle, the Fifth Circuit Court of Appeals 
stayed a district court injunction ordering the Texas 
Department of Corrections (TDC) to single-cell its 
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facilities. The majority of the TDC cells were 45 
square feet and many double-celled inmates were 
not free to move about outside their cells. Never- 
theless, the court of appeals noted that the factors 
which the district court relied on in Ruiz (the district 
court rendered its decision before Chapman) were 
very similar to those relied on by the district court in 
Chapman and were expressly repudiated by the 
Supreme Court. Although the cells in Ruiz were 
substantially smaller than those in Chapman, the 
court of appeals did ‘“‘not believe that there is any 
constitutionally mandated square footage require- 
ment per prisoner so long as the totality of condi- 
tions does not constitute cruel and unusual punish- 
ment” (650 F.2d 568). Consequently, the court of ap- 
peals granted Texas’ request for a stay of the district 
court’s injunction because it believed that “the State 
has made a substantial case on the merits respecting 
the serious legal question whether single-celling of 
inmates at TDC is constitutionally required under 
the district court’s findings of fact” (650 F.2d 567). 

When the Fifth Circuit subsequently decided the 
overcrowding issue Ruiz, it upheld the district 
court’s finding that the overcrowded conditions at 
TDC violated the eighth amendment. However, the 
Fifth Circuit overruled the district court’s order that 
all TDC inmates be single-celled. The appellate 
court noted the Supreme Court’s admonition in 
Chapman that courts not substitute their judgment 
for the policy decisions of prison officials and deter- 
mined that some of the other remedial orders issued 
by the district court might eliminate the harmful ef- 
fects of overcrowding without the necessity of single- 
celling every inmate. 

In Nelson v. Collins, the Fourth Circuit Court of 
Appeals decided three consolidated cases involving 
overcrowding in the Maryland prison system. 
Maryland had decided to solve temporarily its unan- 
ticipated increase in inmates by double-celling the 
new Jessup Annex and double-bunking some dor- 
mitories at another institution. The court of appeals 
saw no significant differences between Jessup 
Annex and SOCF. 


The facilities and conditions of confinement at the Jessup An- 
nex are as good, if not better than those at SOCF. The cells are 
roughly the same size; there is no significant difference in the 
recreational opportunities; the provision for food, medical, 
dental, and psychiatric services are comparable; the facilities 
in the cells are practically the same; all in all, both 
facilities. . . are in line with the facilities in the most modern 
penal institutions (659 F.2d 428). 


The double-bunking of the dorms was also held 
to be constitutional. In four dorms all beds in excess 
of 75 were removed and the 75 beds were double- 
bunked. As a result, each dorm housed nearly 40 ad- 


ditional inmates, but no inmate was assigned to a 
double-bunked dorm for more than 120 days. In an 
interesting approach to the space problem, however, 
the court reasoned that with fewer beds actually 
touching the floor the addition of new inmates still 
left “the actual space available to each in- 
mate ... substantially the same” (659 F.2d 429). 

In Hoptowit v. Ray, the district court had found the 
overcrowded conditions at the Washington State 
Penitentiary unconstitutional. The prison had a 
rated capacity of 872 inmates but a population of 
1,000 to 1,100. Some cells, ranging in size from 102.5 
square feet to 130 square feet, were housing three 
and occasionally four inmates. The Ninth Circuit 
Court of Appeals overturned the district court’s deci- 
sion because the latter court had made no findings 
as to whether the overcrowded conditions had 
resulted in harmful effects on inmates. Citing 
Wolfish, Chapman, and other cases, the Ninth Cir- 
cuit was careful to point out that “{clourts must 
recognize that the authority to make policy choices 
concerning prisons is not a proper judicial func- 
tion...The Eight Amendment is not a basis for 
broad prison reform” (682 F.2d 1246). 

In Smith v. Fairman, discussed earlier, the 
Seventh Circuit Court of Appeals overturned the 
lower court decision, finding that Pontiac inmates 
received adequate food and medical care and lived in 
reasonably sanitary conditions. The appellate court 
was particularly concerned that the district court 
had been inattentive to uncontroverted evidence at 
trial that physical violence at the prison had been on 
the decline. The Seventh Circuit noted that while 
the Supreme Court had established that “the eighth 
amendment prohibition of cruel and unusual 
punishment is a fluid concept which ‘must draw its 
meaning from the evolving standards of decency 
that mark the progress of a maturing society ...,’” 
the Supreme Court had also made it clear in Chap- 
man that “this standard did not mean judges are 
free to substitute their subjective views on this sub- 
ject for those of society” (690 F.2d 125). 

As stated previously, the response of the lower 
courts to Chapman has been similar to the response 
to Wolfish. It should be apparent, however, that 
Chapman has proven io be more difficult for the 
lower courts to distinguish, even though they have 
still frequently made the distinction. Increasingly, 
the lower courts appear to be recognizing the need to 
find that some condition relating to the basic 
necessities of life and resulting from the overpopula- 
tion is inadequate. Such a finding has been appear- 
ing more frequently in the opinions since Chapman, 
although the courts have not always been careful to 
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point to this finding as a fact which distinguishes 
Chapman. 

The cases just discussed that upheld, or leaned 
toward upholding, crowded prison conditions 
against constitutional challenges are particularly 
significant. First, they carry considerable weight 
since they are appellate court decisions while nearly 
all the post-Chapman decisions finding overcrowded 
conditions unconstitutional are trial court decisions. 
Second, the cases are carefully considered, well- 
reasoned opinions which are likely to influence 
future appellate court decisions. Of course, Chap- 
man is still a “new” case and the “early returns” 
are too inconclusive to permit confident prediction 
as to the eventual judicial response to Chapman. 


Double-Celling in the Post-Chapman Era 


The preceding discussion of the law relating to 
overcrowded jails and prisons is intended to provide 
a basis for answering two important questions: (1) 
What legal problems are likely to arise from con- 
struction of a jail or prison with cells designed for 
double occupancy? (2) What legal problems are 
likely to arise from double-bunking cells originally 
designed to house only one inmate? 

The construction of a jail or prison with double oc- 
cupancy cells poses few legal problems. It is clear 
that the size of such cells do not have to comply with 
published correctional standards, although state 
and local facilities may have to abide by a state law 
or regulation which establishes a minimum cell size. 
Constitutionally, there is surely some “critical size” 
which would be so small as to constitute cruel and 
unusual punishment. Prior to Wolfish and Chap- 
man, a reasonably good estimate of this critical size 
would have been a size smaller than the smallest 
size espoused by any of the professional standards. It 
is impossible to hazard even a reasonable guess as to 
the critical size now. One can only say with con- 
fidence that based on Chapman, if all other condi- 
tions of confinement meet constitutional minima, a 
double occupancy cell of 65 square feet or more is 
constitutionally acceptable. 

Of course, this hypothetical new jail or prison 
must be constructed and maintained so as to provide 
inmates the basic necessities of life: adequate food, 
habitable living conditions, adequate plumbing and 


*The Ninth Circuit Court of Appeals is an exception (Hoptowit v. Ray). Note also that 
Chapman does not prevent a court from basing a finding of cruel and unusual punish- 
ment on a single condition, such as inadequate medical care (Estelle v. Gamble). Wolfish 
also seems to call for the application of a totality of the circumstances test in determin- 
ing whether the conditions of confinement of pre-trial detainees constitute 
punishments. 


sanitation, attention to serious medical needs, and a 
reasonably secure environment. It is this latter 
duty—to provide a reasonably secure environ- 
ment—that is most likely to create potential legal 
problems for a new facility with double occupancy 
cells. 

As indicated previously, several courts have held 
that the eighth amendment requires jails and 
prisons to take reasonable steps to protect inmates 
from attack by other inmates. In a facility consisting 
largely of double occupancy cells, this duty to protect 
places a significant burden on the facility to devise a 
reasonable method for making cell assignments so 
as to minimize the likelihood of placing a passive, 
“victim-prone” inmate in a cell with an aggressive 
one. The duty to protect would also suggest that 
staffing levels and the structural design of the in- 
stitution be such that the double occupancy cells can 
be adequately monitored. For example, one would 
certainly want to avoid the situation that existed at 
the Hartford Community Correctional Center where 
double-bunked cells had solid doors with a glass win- 
dow that did not open and there was no way for in- 
mates inside the cell to contact guards. As a result, 
“if an inmate is being victimized by his cellmate, his 
only recourse is to slip pieces of paper or other nar- 
row objects through the crack between the door and 
the doorjamb until the guard happens to look in his 
direction and notice” (Lareau v. Manson, 1981, p. 
100). 

Double-bunking of single cells is more likely to 
result in legal problems than constructing a facility 
with double occupancy cells. It is clear from Wolfish 
and Chapman, however, that double-bunking is not 
in itself unconstitutional. It would also appear from 
Chapman that double-bunking is constitutionally 
permissible for convicted offenders even though the 
double-bunking is permanent, the duration of con- 
finement is lengthy, and the inmates in the double- 
bunked cells spend most of their time in their cells. 
As mentioned earlier, however, the lower courts are 
not consistently viewing Chapman this way. In addi- 
tion, it is not clear that these conditions would be 
constitutionally permissible if the affected inmates 
are pretrial detainees. 

Nearly all the courts that have cited Chapman and 
addressed the issue of double-bunking have con- 
cluded that Chapman requires courts to consider all 
the circumstances relating to the conditions of con- 
finement in determining whether the eighth amend- 
ment has been violated. The greatest legal danger 
created by double-bunking is that as the double- 
bunked facility becomes more overcrowded, the 
quality of other conditions of confinement is likely to 
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deteriorate.* It becomes more difficult to keep the 
facility clean, to provide adequate and properly 
prepared food, to keep the plumbing in good working 
order, to permit sufficient exercise, to provide ade- 
quate health care, and even to allow inmates ade- 
quate time out of their double-bunked cells. The 
duty to protect inmates from each other will also 
become more difficult, creating the potential legal 
problems discussed earlier with respect to double oc- 
cupancy cells. This analysis suggests that as double- 
bunking becomes more prevalent in an institution, 
the likelihood of a lawsuit based on overcrowded 
conditions will increase with the age of the institu- 
tion and the degree to which the institution is 
unable to expand its resources, particularly size of 
staff. 


Conclusion 


The law, its interpretation, and the prediction of 
its future interpretation and application are ob- 
viously an inexact science. Officials with respon- 
sibility for the administration of a jail or prison who 
are concerned about being sued for overcrowded con- 
ditions are faced with a dilemma. A careful reading 
of Wolfish and Chapman would suggest to such of- 
ficials that they can constitutionally operate penal 
institutions with populations greater than the in- 
stitutional design capacity so long as they continue 
to meet adequately the inmates’ basic necessities of 
life. However, the lower court decisions since 
Wolfish and Chapman suggest that at least some 
courts are still appalled by the conditions of confine- 
ment brought to their attention and are disposed to 
distinguish or even ignore those decisions. As a 
result, when correctional facilities become crowded 
the likelihood of a lawsuit still must be considered 
substantial and the court’s resolution of the dispute 
cannot be predicted with confidence. 


NOTE: Tables corroborating information presented in 
this article are available upon request from the author. 
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The Administrative Caseload Project 


An Alternative Model of Probation Caseload Management* 


By GENNARO F. VITO, Ph. D., AND FRANKLIN H. MARSHALL** 


N THE PAST 20 years, probation departments 

in the United States have devoted a great deal of 

attention to caseload sizes and their impact 
upon service delivery. This interest spawned several 
projects which varied the level of supervision provi- 
ded and examined the outcomes of different types of 
probationers. This paper presents data from an 
evaluation of a minimum level of supervision proba- 
tion project. 


Project Description 


The Administrative Caseload Project (ACLP) was 
based upon the belief that as much as 15 to 20 per- 
cent of the general caseload in the Eastern District 
of Pennsylvania (Federal) had no need for the 
routine assistance, personal contact or the field 
worker services of a probation officer. It was as- 
sumed that these cases needed no attention other 
than administrative monitoring under the auspices 
of one probation officer. It was believed that these 
individuals would perform acceptably and serve 
their probation period successfully without routine 
supervision and surveillance. The probation officer 
would monitor their progress through telephone and 
written contacts with personal contact held in 
reserve. However, personal support and assistance 
would still be available if the probationer should re- 
quest it. 

This minimum level of supervision was justified in 
two ways. First, this type of offender was not viewed 


*Paper presented at the “Policy and Management in Pro- 
bation and Parole” panel of the 1982 Annual Meeting of the 
American Society of Criminology in Toronto, Canada, 
November 6, 1982. The viewpoints expressed do not 
necessarily reflect nor enjoy the support of the U.S. District 
Court for the Eastern District of Pennsylvania. This paper 
should not be quoted or reproduced without the permission 
of the authors. Copyright 1982. 


**Dr. Vito is assistant professor, School of Justice Ad- 
ministration, University of Louisville. Mr. Marshall is pro- 
bation officer, U.S. District Court, Eastern District of Penn- 
sylvania at Philadelphia. The authors wish to thank John 
Pachkowski, Chris Klinger, and Brett Hahn for their 
assistance in collecting and coding the data presented in 
this paper and Dr. Edward J. Latessa of the University of 
Cincinnati for his comments. 


as a threat to the community and, thus, did not re- 
quire a high level of supervision. Second, the project 
would reduce the caseload size of probation officers 
who would then be free to provide innovative and 
more effective services to their smaller caseloads. 


Previous Research 


In short, the purposes and rationales of the ACLP 
were based upon the findings of the San Francisco 
Project (Lohman, et al., 1969). It should be 
remembered that the San Francisco Project was 
based upon the random assignment of individuals to 
three levels of supervision in addition to minimum 
supervision. In this experiment, minimum supervi- 
sion was defined as follows: 


Offenders on probation, parole or mandatory release were 
required to submit a written report once a month to the 
United States Probation Office. This was the only required 
contact between the Probation Officer and the offender. 
However, specific services or assistance requested by the 
offender or matters brought to the attention of the Probation 
Officer by outside persons or agencies were acted upon. There 
were no routine or normal contacts with offenders in this 
caseload (Lohman, et al., 1969:59). 

Lohman further defined minimum supervision as 
“crisis supervision”—only that supervision which 
emerges from a crisis situation and is brought to the 
attention of the officer by the probationer, another 
agency or person. Beyond this, the only additienal 
contact between the officer and client was a written 
monthly report. The implication was that minimum 
supervision, in a de facto sense, had long been stand- 
ard operating procedure in probation departments. 

The amount of contact given to minimum-level 
probationers during the life of the San Francisco 
Project was summarized in the following manner. 
During the 978 months of minimum supervision, 
there were 122 office visits, 162 telephone calls and 
32 other direct contacts with the 118, thus: 


(1) An office visit occurred once every 8 months 
of minimum supervision. 

(2) A telephone call occurred once every 6 
months of minimum supervision. 

(3) “Other” contacts (at home or in the com- 
munity) occurred once every 30.5 months of 
minimum supervision. (Lohman, et al., 
1969:34-36). 
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It appears that, in terms of contact level, the label 
“minimum supervision” was appropriate. 

In terms of recidivism rates, it was found that 
offenders in minimum supervision caseloads per- 
formed as well as those under normal supervision 
(Robinson, et al., 1969). However, it was not sug- 
gested that minimum supervision should become 
the standard for probation caseload management. 
Rather it was recommended that caseload manage- 
ment be predicated upon excepted violation rates for 
different categories of probationers. It was sug- 
gested that some standard of risk classification 
would be necessary to assign cases to different levels 
of supervision. 


ACLP Selection Procedures 


In this particular project, each probation officer in 
the district was asked to review his or her existing 
caseload for potential project candidates. The follow- 
ing criteria were used as entry requirements to the 
project: 


(1) Usually new cases with 6 months or less time 
under supervision should not be referred to 
the administrative caseload. Exceptions are 
probation cases wherein a presentence report 
was completed showing that the client has 
maintained a productive, stable lifestyle. 
Also the client must be a first-time offender 
with the instant offense being of low 
severity. 

A stable reporting record on the part of the 
client must be in evidence as indicated by the 
client’s attendance for required supervision 
contacts and current monthly supervision 
reports. The client must also be generally 
cooperative and flexible to the reporting 
requirements of the project. 

The client must demonstrate the ability to 
maintain stable domestic relations. 

The client must demonstrate residential 
stability. 

The client’s employment and/or dependence 
upon public assistance must be stable. 

The client must be currently meeting all 
conditions of probation and parole. 

Clients with fine and/or restitution obliga- 
tions must be making regular payments and 
will be able to continue making payments 
without constant reminder. Delinquent pay- 
ment cases will not be considered. 

Clients with 6 months or less of remaining 
supervision time will not be eligible for the 
project. 


(9) Clients with active drug, alcohol, or 
psychiatric problems will not be considered. 
Cases listed in the special offender category 
(organized crime) or cases that are “sen- 
sitive” or of “high notoriety” will not be con- 
sidered. Parole cases classified as central 
monitoring or original jurisdiction will be ex- 
cluded. Probation cases listed on the Judg- 
ment Order as close monitoring will also be 
excluded until this special condition is 
removed. 


(10) 


If the client met these criteria, the officer was 
directed to refer the case to the administrative 
caseload officer for review. The referring officer was 
later informed of the fina! decision, pending a con- 
ference with the client, the referring officer, and the 
ACLP officer. At this meeting, the project was ex- 
plained to the client and the client had the option of 
entering the project or remaining on general super- 
vision. If the client accepted the placement, agree- 
ment papers were executed by the client and both of 
the officers, outlining the duties of the client and the 
responsibility of the project. 


Research Design 


The research design for the ACLP evaluation 
combined quasi and nonexperimental aspects. The 
data came from project files covering the period from 
June 1, 1979, through June 30, 1981. During this 
time frame, 188 clients were accepted into the pro- 
ject and 93 of these cases had their probation period 
terminated. Eighty-two cases were rejected or 
excluded from project entry. An additional group of 
cases classified as low risk and under general 
supervision in 1982 were selected at random for 
comparative purposes. 


Decision to Grant Entry 


The first research question was an examination of 
the criteria for program entry. Were the guidelines 
of the project regarding this decision followed or 
were some other and possibly discriminatory forces 
at work? Here, the analysis followed a before-after 
design comparing the demographic attributes of 
those cases accepted into the project (ACLP 
Accepted, N =188), those cases rejected from the pro- 
ject (ACLP Rejected, N =83) and a random sample of 
low risk cases from the 1982 general supervision 
population (Low, N=90). These data are presented 
in table 1. 
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TABLE 1.—Demographic Characteristics: 
ACLP Accepted, ACLP Rejected, Regular Low Risk Probationers 


Dimension 


Accepted 
N* Percent 


Marital Status: 


Dependents: 


Education:** 


Employment 
Status: 


Salient Factor 
Score:** 


Prior Fine or 
Convictions: 


39 and under 
40 and over 
TOTAL 


White 
Nonwhite 
TOTAL 


Male 
Female 
TOTAL 


Married and 

Common Law 

Single 

Other 
TOTAL 


None 
Some 
TOTAL 


Less than HS 
HS Graduate 
Some College 
College Graduate 
Other 

TOTAL 


Full Time 
Part Time 
Unemployed 
Other 
TOTAL 


Professional 
Paraprofessional 
Clerical 

Skilled Labor 
Unskilled Labor 


White Collar 
Other 
TOTAL 


None 

Probation 

1 yr. or less 

Juvenile 

More than 1 yr. 
TOTAL 


86 46.2 


—100 —_53.8 


100.0 
74.3 


genes 


skost akseax 


BSE 


for) 


. 
35 
N* Percent N* Percent 
Age: SO 35 42.6 45 50.0 
47 57.4 45 50.0 
186 a 82 100.0 90 100.0 
Race:** 139 56 68.2 49 54.4 
187 100.0 82 100.0 90 100.00 
Sex:** 161 85.6 78 95.1 74 82.2 
271 14.4 4 49 16 17.8 
188 100.0 82 100.0 90 100.0 
126 67.7 47 58.0 44 48.8 
29 15.7 16 19.8 28.8 
31 16.6 18 22.2 __ 22.4 
: 186 100.0 81 100.0 100.00 
Fe 40 21.3 16 19.5 30.0 
| 148 78.7 66 80.5 
188 100.0 82 100.0 
| 59 31.6 26 31.7 
63 33.7 31 37.8 
25 13.4 14 17.0 : 
29 15.5 7 8.5 
11 5.8 4 5.0 P| 
187 100.0 82 100.0 
2 pa 0.0 12.2 
4 2.3 1.3 16.7 
17 9.6 15.4 12.2 
177 100.0 100.0 100.0 
Occupation: 80 50.3 47.8 17.9 
7 4.4 0.0 6.4 
2 5 0.0 10.3 
58 36.5 47.8 20.5 
12 7.5 4.4 449 
TOTAL 184 100.0 100.0 100.0 
Very Good 58.8 158 
Good 14 7.6 20.0 13.3 
Fair 16 8.7 10.0 3.3 
Poor 8 4.4 11.2 37.8 
TOTAL 184 100.0 100.0 100.0 
Instant Offense:** Personal 16 8.5 11.5 11.1 
Property 22 11.7 23.1 25.6 
Narcotics: 27 14.4 14.1 13.3 
82 43.6 42.3 38.9 
| 41 21.8 9.0 
188 100.0 100.0 100.0 
12 sso | 
31 16.6 21.0 24.1 
5 a7 1.2 8.4 
2 | 2.5 7.3 
16 8.6 17.3 0.0 
| 186 100.0 100.0 100.0 
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TABLE 1.—Demographic Characteristics: 
ACLP Accepted, ACLP Rejected, Regular Low Risk Probationers 


(Continued) 


Accepted 
N* Percent 


Probation 161 87.5 
Parole 16 
Magistrate 
Parole 1: 
TOTAL 184 


Classification: Maximum 1 
Medium 62 

Low 
TOTAL 


Six Months of 
Supervision?: 


Payment of Fine or 
Restitution: 


Meeting Conditions 
of Probation: 


Employment/Financial 
Stability?:** 


Residential 
Stability?: 


Stable Domestic 
Relations?: 


Stable Reporting 
Record?: 


*N: 

Accepted Group 188 
Rejected Group 82 
Low Group 90 


If totals are less, the remaining cases were missing for that category. 
**Chi-Square value is significant at the .05 level. 


***Classification for Instant offenses is adapted from the classifications of the Administrative Office of the U.S. Courts and the U.S. 
Code. 


Personal: Homicide, Robbery, Assault, Rape. 

Property: Burglary, Larceny/Theft, Auto Theft, Forgery and Counterfeiting. 

Narcotics: Control, Possession, Manufacture, Distribution, Importation. 

Other: Sex Offense, Miscellaneous General Offenses, Immigration Laws, Liquor, Other Federal Statutes. 


36 
Dimension Rejected Low 
N* Percent N* Percent 
Case Type: 64 84.2 68 78.1 
12 15.8 17 19.5 
76 100.0 87 100.0 
0.6 3 3.9 1 1.1 
60.9 48 63.2 88 97.8 
100.0 76 100.0 90 100.0 
P| Yes 186 100.0 72 90.0 76 85.3 
No. 0 0.0 8 __10.0 13 __14.7 
TOTAL 186 100.0 80 100.0 89 100.0 
No 4 3.8: 13 31.7 7 7.8 
TOTAL 105 100.0 41 100.0 90 100.0 
No 1 0.6 9 pS hy | 6 6.7 
TOTAL 181 100.0 Va 100.0 89 100.0 
Po Yes 181 97.3 74 92.5 72 80.0 
No 5 Tg 6 7.5 18 20.0 
TOTAL 186 100.0 80 100.0 _ . 90 100.0 
po Yes 185 99.5 79 98.8 85 94.4 
No 1 0.5 1 1.2 5 5.6 
TOTAL 186 100.0 80 100.0 90 100.0 
P| Yes 181 98.4 77 96.3 88 97.8 
No 3 1.6 3 3.7 - 2:3 
TOTAL 184 100.0 80 100.0 90 100.0 
P| Yes 178 93.5 78 97.5 87 96.7 
No 12 6.5 2 2.5 3 3.3 
TOTAL 185 100.0 80 100.0 90 100.0 
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These data reveal that the average ACLP client | 
was: 


— A married, 40 or older, white male with some 
dependents, who had a high school education 
or higher. 

—Employed full time at a_ professional 
occupation. 

—Considered a very good risk in terms of 
Salient Factor Score. 

— Placed on probation as a result of a white 
collar crime conviction and had no prior 
record. 

—Meeting the conditions of supervision at 
time of entry. i 

—Had at least 6 months of supervision 
remaining. 

— Had to pay either fines or restitution. 

— Stable in terms of employment and finances, 
residence, domestic relations and reporting. 


The only statistically significant differences 
between the ACLP Accepted clients and their 
counterparts in the Re'ssted and Low Risk groups 
were: 


—There were fewer nonwhites in ACLP, 
especially in comparison with the Low Risk 
group. The racial proportions in the 
Accepted and Rejected groups were roughly 
equal. 

—There were fewer females in the Rejected 
group. 

—The Accepted group was more highly 
educated, had committed fewer personal and 
property offenses and were more stable in 
terms of their employment and financial 
relations. 

— There were fewer poor risks as indicated by 
the Salient Factor Score among the 
Accepteds. 


Since the accepted group was so similar to the re- 
jected group, the files of the rejected group were ex- 
amined in order to determine if the written reasons 
for rejection should shed any light upon this deci- 
sion. Of the 82 rejected cases, 74 had their reasons 
for rejection identified in writing in their file. These 
reasons are listed in table 2. 

The reasons given in table 2 closely follow the 
criteria given to each officer to decide whether or not 
a case should be submitted to the ACLP. This 
analysis also gives a clearer indication than the 
demographic comparisons as to how exclusions were 
made. It appears that the project was able to focus 
upon the clientele whom they wished to serve and 


TABLE 2.—Reasons for Rejection From the 
Administrative Caseload Project 


Ranking 
1 Will not be able to pay fines or 
restitution: 


Too little or too much time remaining 
in supervision: 


Officer requested early termination: 
Drug problem: 


Severe prior record: 

Employment problems: 

Questionable reporting record: 
Subject decided not to enter program: 
Special offender case: 


Close supervision is required by the 
court: 


Poor past supervision record: 
Alcohol problem: 
Medical problem: 


Subject is outside of Eastern District 


tion Program: 
: TOTAL: 74 
that exclusions were made on the basis of the sub- 
ject’s suitability for the project. 


Outcome Analysis: Effect Upon Caseload Size 


One of the stated purposes for the ACLP was the 
reduction of caseload size by shifting the respon- 
sibility for a large number of cases to one officer. At 
the time the project began (June 1, 1979), the total 
number of active cases in the Eastern District of 
Pennsylvania had an all-time high of 2,431 proba- 
tion and parole cases (-41.7%) by the end of June 
1982. 

This decline in the number of cases occurred in- 
dependently of project operations and thereby 
blocked our ability to determine whether the ACLP 
had any impact upon caseload size. For this reason, 
the ability of the ACLP to reduce caseload size must 
remain an untested proposition. In any event, the 
ability of a minimum supervision project to reduce 
caseload size is tied to the presence of sufficient 
numbers of low risk cases in the general population. 


Outcome Analysis: Service Delivery 


Focus upon the 93 cases which were terminated 
while under ACLP supervision gives an indication 


37 
No. of 
| 
12 
10 
8 
8 
4 6 
6 
5 3 
3 
3 
6 2 
2 
2 
7 
of PA 1 
Temporary rejection: 1 
Open charges pending 1 
Financial problems: 1 
Poor attitude: 1 
= 
| 
| | | 
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of the level of service delivery to cases in the project. 
This information is presented in table 3. 


TABLE 3.—Service Delivery Data for 93 Cases 
Terminated From ACLP 

Average number of months in project: 10.9 

Average number of office contacts: 1.6 

Average number of home contacts: 0.2 

Average number of collateral contacts: 0.5 

Average number of telephone contacts: 3.2 


Average number of written contacts: 11.3 


Payment of fines/restitution: 100% (44/44) = $140,155.38 
No change in employment status: 87% (80/92) 
No change in educational status: 95.5% (84/88) 


On the whole, these findings are consistent with 
the results of the San Francisco Project with regard 
to minimum supervision cases. For the most part, 
supervision took the form of written and telephone 
contacts and the collection of fines and restitution. 

Questionnaires sent to the ACLP clients who were 


terminated from supervision (40/93, 43 percent 


response rate) revealed their support for the project. 
Their responses were uniformly positive and 
specifically mentioned that the project gave them a 
feeling of faith and trust, a relief from the personal 
pressure and stigma of probation supervision and 
more time to spend with their families and jobs. 
They were also impressed with the idea that the of- 
ficer was still available for help when they needed it 
and some did request assistance in dealing with 
other agencies and in complying with their condi- 
tions of probation. 

In sum, the project did deliver services consistent 
with the definition of minimum supervision and it 
appears that the project clientele were satisfied with 
the level of service provided. 


Outcome Analysis: Recidivism 


In this portion of the evaluation, a comparison of 
outcomes in the ACLP cases which were terminated 
(N=93) and those which were rejected (N =82) was 
made. The analysis of the demographic 
characteristics of these two groups presented in 
table 4 reveals that these two groups were very 
similar and that an outcome comparison would be 
valid. 


TABLE 4.—Demographic Characteristics: 
ACLP Terminated vs. ACLP Rejected 


Dimension 


Terminated 


39 and under 
40 and over 
TOTAL 


White 
Nonwhite 


Common Law 
Single 
Other 
TOTAL 
Dependents: None 
Some 
TOTAL 
Education: Less than HS 
HS Graduate 
Some College 
College Graduate 
Other 
TOTAL 


| 
Rejected 
N* Percent N* Percent 
Age: 47 61.1 35 42.7 
45 48.9 47 57.3 
92 100.0 82 100.0 
Race: 65 69.8 56 68.3 
So 28 30.2 26 31.7 
TOTAL 93 100.0 82 100.0 : 

Sex:** Male 82 88.2 78 95.1 
Female 11 11.8 4 4.9 
TOTAL 93 100.00 82 100.0 

Marital Status: Married and - 
59 63.4 47 58.0 
15 16.2 16 19.8 
19 20.4 18 22.2 
93 100.0 81 100.0 
67 72.8 16 19.5 
80.5 
92 100.0 82 100.0 
12 12.9 26 31.7 
50 53.8 31 37.8 
13 13.9 14 17.1 
14 15.1 7 8.5 
4 4.3 4 4.9 
93 100.0 82 100.0 
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TABLE 4.—Demographic Characteristics: 
ACLP Terminated vs. ACLP Rejected 


(Continued) 


* 


Employment 
Status: Full-time 
Part-time 
Unemployed 
Other 
TOTAL 


Professional 
Paraprofessional 
- Clerical 
Skilled Labor 
Unskilled Labor 
TOTAL 


ak kook sku o8 


Salient Factor 
Score: Very Good 
Good 
Fair 
Poor 
TOTAL 


Personal 
Property 
Narcotics 
White Collar 
Other 
TOTAL 


Prior 
Convictions: None 
Probation 
1 yr. or less 
Juvenile 
More than 1 yr. 
TOTAL 


Case Type: Probation 
Parole 
TOTAL 


over 


Classification: Maximum 
Medium 
Minimum 
TOTAL 
Six months of active 
supervision?: Yes 
No 
TOTAL 


Payment of Fine/ 
Restitution?:* 


Meeting Conditions of 
Probation?: 


39 
Dimension Terminated Rejected 
N* Percent |__| Percent 
17 93.9 83.3 
0 0.0 0.0 
_154 
82 100.0 100.0 
Occupation: 33 36.3 47.7 
4 4.4 0.0 
1 1.0 0.0 
34 37.4 47.7 
_19 20.9 46 
91 100.0 100.0 
65 70.7 | 58.8 
11 11.9 20.0 
11 11.9 8 1.0 
5 5.5 9 . 2 
92 100.0 80 100.0 
Instant 
Offense:** 9 9.7 9 115 
j 23 24.7 18 23.1 
11 11.8 11 14.1 
36 38.7 33 52.3 
_ 14 15.1 9.0 
93 100.0 100.0 
60.2 47 58.0 
22.6 i 17 21.0 
4.3 1 1.2 
12 2 25 
11.8 14 _173 
93 100.0 81 100.0 
81 90.0 64 84.2 
90 100.0 76 100.0 
0 0.0 3 3.9 
31 34.4 25 32.9 
_59 _ 65.6 _48 63.2 
90 100.0 76 100.0 
73 85.9 72 90.0 
12 14.1 8 _10.0 
85 100.0 80 100.0 
| Yes “ 978 28 68.3 
No a 2.2 13 _317 
TOTAL 45 100.0 41 100.0 
62 98.8 6s 8.3 
No 1 13 9 _117 
TOTAL | 83 100.0 77 100.0 
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TABLE 4.—Demographic Characteristics: 
ACLP Terminated vs. ACLP Rejected 


(Continued) 


Employment/Financial 
Stability?: 


Residential 
Stability?: 


Stable Domestic 
Relations?: 


Stable Reporting 
Record?: 


*N: 
Terminated Group = 93. 
Rejected Group = 82. 


If the Totals are less, the remaining cases were missing for that category. 


**Chi-square value is significant at the .05 level. 


***Classification for Instant offenses is adapted from the classification of the Administrative Office of the U.S. Courts and the U.S. 


Code. 
Personal: Homicide, Robbery, Assault, Rape 


Property: Burglary, Larceny/Theft, Auto Theft, Forgery and Counterfeiting 


White Collar: Embezzlement and Fraud 


Narcotics: Control, Possession, Manufacture, Distribution, Importation 
Other: Sex Offenses, Miscellaneous General Offenses, Immigration Laws, Liquor, other Federal Statutes. 


Of the 93 ACLP cases which were terminated from 
probation over uhe 2-year period in question, only 
two (2.2%) were unsatisfactory—one had committed 
a technical violation and the other had a new convic- 
tion. Of the 82 rejected cases, two were later admit- 
ted to the project and two were terminated on 
technical violations (2.5%). 

Again, the findings with regard to recidivism 
replicate the earlier findings of the San Francisco 
Project. Furthermore, it would appear that those 
persons who were originally denied access to the 
ACLP could have been admitted to the project with 


no significant increase in the failure rate for the 
project. 


Specific Recommendations on the ACLP 


In order to expand the use of the ACLP, it would be 
necessary to deal with some specific problems. First, 
it would be necessary to identify low risk cases as 


_ soon as possible. One of the universal problems fac- 


ing the use of risk classification on probation 
caseloads is the reluctance of officers to part with 
low risk cases. For example, California parole of- 
ficers have complained about the assignment of all 
low risk cases to one particular officer under a ‘““New 
Model” of supervision. Specifically, the officers 
stated that it was frustrating to “deal with hard 
guys” all the time. 


They were very possessive of their old caseload (“like a 
mother hen”) because the variation in types of cases relieved 
boredom (Gettinger, 1981). 

In order to counter this problem, it is recom- 
mended that all low risk cases be sent to project of- 
ficials for screening as soon as possible. The data 
reveals that a high salient factor score (or similar in- 
dicator on RPS-80, see Eaglin and Lombard, 1981) is 
an excellent indicator, with the factors listed in 
table 2 used as specific reasons for denial. Retention 


40 
Dimension Terminated Rejected 
N* Percent N* Percent 
80 95.2 14 925 
No 4 4.8 
TOTAL 84 100.0 80 100.0 
P| Yes 85 100.0 79 98.8 
No 0 0.0 1 2 
TOTAL 85 100.0 80 100.0 
Yes 98.8 96.3 
No —12 —_3.7 
TOTAL 85 100.0 80 100.0 
Yes 76 89.4 78 975 
No | —2.5 
TOTAL 85 100.0 80 100.0 


| 
| 
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of the policy enabling clients to refuse entry into the 
project is also recommended. 

The finding that the program could have been ex- 
panded to include the rejection group must be 
qualified. Automatic acceptance of this group 
overlooks the possibility that general supervision 
had an impact upon the performance of this group. It 
seems that persons with severe personal problems or 
other attributes which would indicate the necessity 
of closer supervision should be excluded. 

Yet, even if early referrals of low risk cases are 
made, it will still be necessary to deal with the 
possessiveness problem. In order to obtain timely 
referrals from the officer, a “Theory Z” approach to 
management is required. Theory Z builds upon 
Likert’s Theory Y, which served as one of the foun- 
dations of participatory management and shared 
decisionmaking (see Archambeault, 1982). The pur- 
pose and benefits of the ACLP must be explained 
and demonstrated to the officers. Appeals to “‘in- 
creased efficiency and effectiveness” are likely to be 
transformed into fears of eliminated jobs if adequate 
explanations are not provided. Since the referrals of 
low risk cases is so intimately related to the per- 
sonal interests of the officers, they must be con- 
sulted in this matter. The fears of losing low risk 
cases are unfounded. The data reveal that not all 
low risk cases were admitted to the project. 

If these management concerns are adequately ad- 
dressed, the ACLP should continue to function at a 
high level of performance. 


Conclusions: Policy Implications 


On the surface, it appears that the Administrative 
Caseload Project represents an alternative model of 
probation caseload management. However, its abil- 
ity to operate and its reason for being are predicated 
upon the presence of a significant number of low risk 
cases in the general caseload. It appears that these 
clients can be identified by risk prediction in- 
struments (such as the Salient Factor Score), 
evidence of the ability to function in society and the 
absence of severe personal problems which would re- 
quire the attention of a probation officer. If such fac- 
tors and clientele are present, the ACLP can be one 
method used to streamline supervision. Its ability to 
reduce caseload size and permit officers to focus 


upon cases which merit their close attention re- 
mains a common sense assumption. 

Yet, the need for such a project begs the question 
as to why such cases are clogging a probation depart- 
ment caseload. A recent review of research in the 
area of probation supervision reveals that the need 
for ACLP-like projects may be widespread. In their 
analysis of the scholarly and evaluative literature 
on adult probation that had been produced since 
1950, Allen, Parks, and Carlson (1980:289) offered 
the following ukase: 

For many standard-setting organizations, probation is the 
sentence of choice unless circumstances appear to require in- 
carceration. In addition to endorsing this position, we suggest 
that many offenders who are currently placed on supervised 
probation be placed, instead, on unsupervised probation. From 
the available research, we have the strong impression that 
mandatory supervision for perhaps a large number of proba- 
tioners is not only irrelevant but also constitutes a significant, 
unnecessary cost burden to most probation agencies. 
Perhaps projects like ACLP will not simply 

reduce caseload size but can also be tied to a reopen- 
ing of the probation sanction to those offenders who 
are presently incarcerated and thus contribute to a 
reduction in prison overcrowding. Such a shift or 
chain reaction in emphasis should help to restore 
probation supervision to its original purpose as an 
alternative to incarceration. 
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Hiring Women Ex-Offenders: 
What We Can Do 


By CAMILLA K. ZIMBAL 
U.S. Probation Officer, Dallas, Texas 


very female ex-offender automatically has 
K two strikes against her: She is female and she 
is an ex-offender. The odds of her rehabilita- 
tion are formidable. Because she is female she suf- 
fers from a number of well-documented 
discriminatory practices which affect all women who 
want to work: lower pay; less opportunity to enter 
the better paying job market; and fewer support ser- 
vices, such as child care, to allow her job flexibility. 
Because she is an ex-offender, she suffers from the 
prejudice of prospective employers; she is blocked 
from many occupations; and she is rendered un- 
qualified by the language of much civil services 
legislation for state and city employment. 


Understanding the Problem 


Because female offenders are fewer in number 
(than male offenders) and easier to ignore, they are 
also in a disadvantaged position. And because they 


are offenders, they are in a more disadvantaged posi- 
tion than other women. A quick examination of 
traditional practices reveals a pattern of distinc- 
tively different treatment between male and female 
ex-offenders. The reasons for the beneficial treat- 
ment accorded to the male offender have been: (1) 
They outnumber women. Approximately 1 of every 5 
arrested, 1 of every 9 convicted, and 1 of every 35 
persons sentenced to jail or prison is a woman 
(Uniform Crime Reports, 1981). (2) Generally, 
female offenders are arrested for less violent or 
heinous crimes than men, thus they are considered 
less in need of rehabilitative services. Only 1 of 
every 10 persons arrested for homicide, robbery, 
burglary, end assault is a woman—a proportion 
which has remained relatively constant for the past 
20 years (National Prisoner Statistics, April, 1982). 
(3) Traditionally a woman’s role in society has been 
different from a man’s. Many people, including 
rehabilitation specialists, accept the assumption 
that a woman is usually supported by a man, is 
suited only for certain jobs, and, if given a choice, 
would rather stay home with her children than work 
(Simon, 1975). (4) There are only limited resources 
available for all offenders—male, female, adult, and 


juvenile. Because of the additional expense of 
special programs, a simple cost analysis suggests 
limited funds are better spent on the larger and 
more troublesome population—male offenders. 

In addition to all of the previously mentioned 
obstacles, profiles of the typical female ex-offender 
suggest that she has even more to overcome. 
Because she is usually poorly educated she finds it 
difficult to be accepted into higher paying jobs or 
into training positions where she could earn enough 
money to support herself. Because she is usually a 
mother and the sole supporter of her children, she 
frequently cannot secure employment where she can 
earn enough to pay for day care, even if she can 
make these arrangements. Because she is fre- 
quently a minority, she still has to cope with racial 
and cultural prejudice. Because she is usually poor 
or, at the least, disadvantaged, fewer community or 
family resources are available to help her train for a 
better job or attend school. Because she is without 
job skills or work experience, her employment op- 
tions are limited. Any one of these obstacles can 
serve as a disability to an individual, but the com- 
bination is overwhelming. The female ex-offender 
simply has too many strikes against her. 


The Importance of Employment: 
The Need for a Program 


The importance of a job is one of the rare topics of 
agreement among those in the ex-offender 
rehabilitation business. Studies conducted over a 
period of more than 50 years have found that 
unemployment and recidivism are closely related for 
ex-offenders. This relationship has been supported 
in a number of analyses, beginning with that of 
Sheldon Glueck in 1930 to the present. 

My own observatons as a Federal probation officer 
have shown me that success in employment leads to 
success under parole or probation supervision. 

Despite this demonstrated relationship between 
employment and success, it is difficult for women ex- 
offenders to obtain jobs in the face of so many bar- 
riers. Without assistance, they may be unable to 
overcome the many obstacles hindering efforts to 
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find jobs, thus “striking out,” in the job market. The 
probation officer’s efforts to assist are seriously 
hampered by the present economic recession as well 
as by restrictive laws and policies ostensibly based 
on the need to protect the public. This bleak picture 
has motivated my efforts in proposing a unified plan 
of action, involving a nationwide awareness, to deal 
with these problems and to meet the many and 
diverse needs of the woman ex-offender. 


Outline for Action: Attacking the Obstacles 


This writer has learned that there is a lot of dif- 
ference between getting an ex-offender a job and suc- 
cessful employment placement. A job of low status, 
low pay, or one which offers little promise of security 
and is simply a marginal occupation may tend to 
confirm the ex-offender’s view that there is no future 
in legitimate work and lead her back to crime. This 
is why a complete employment service program is 
essential. 

A successful employment program for women ex- 
offenders should involve not only correctional 
authorities but local communities and state and na- 
tional organizations with knowledge and expertise 
on the problems of ex-offenders, particularly female 
offenders. However, a good program will measure its 
success by determining if it is servicing the ex- 
offender’s needs. Thus, a comprehensive strategy 
must be developed to utilize a unity of organizations 
in providing a program that meets individual needs 
and is designed to help prepare women for work, 
placing them in suitable employment and training. 

This writer proposes that such a program would 
involve a four-step plan of action: 

(1) An assessment of client needs to analyze the 
client’s background, ability, and employ- 
ability. 

(2) Counseling and supportive services to help 
meet such primary needs as child care, or 
housing, and to solve a variety of problems 
associated with being female. 

(3) Job readiness training, educational training, 
and skills training to assist in developing the 
knowledge and skills needed to seek and 
keep jobs. 

(4) Job development, placement and followup 
assistance to identify suitable employment 
and success. 

As noted earlier, a woman ex-offender can have 
many different problems and diverse needs. Before 
services can be implemented and beneficial employ- 
ment obtained, certain information must be 
developed and evaluated to insure program effec- 
tiveness. This plan, jointly prepared by the client 


and supervising officer, should indicate the steps 
which must be taken for the client to become 
employable. 

A standardized checklist including, at a minimum, 
the following information on each client should be 
developed: 

Name 
Age 
Race 
Residence and Telephone 
Offense 
Previous Offense Committed 
Type of Supervision 
Marital Status 
Number of Dependents (children) 
Ages of Children 
Educational Level 
Vocational Aptitude 
Employment History 
Employment Skills, Qualifications 
Medical History 
Any Special Medical Problems 
History of Drug or Alcohol Abuse 
Means of Transportation 

Counseling and providing supportive services is 
the second step necessary in assuring success in an 
employment program. [t is important to consider the 
job stability of clients in order to develop a good pro- 
gram. If a client is besieged by problems and leaves 
the job soon after placement the objective has ob- 
viously not been accomplished. These kinds of risks 
can be reduced by providing counseling and a vari- 
ety of supportive services as a necessary comple- 
ment to employment services. This officer has learn- 
ed by experience that marital, housing, medical, or 
child care problems can destroy “employability.” 

These supportive services needs should be iden- 
tified during the initial assessment interview and 
can be met in a variety of ways. Some supportive ser- 
vices may be provided by the supervising agent, 
such as counseling or drug aftercare. However, in 
the majority of cases the officer will need to refer the 
ex-offender to other community agencies for 
assistance. The key to developing an effective 
system is obtaining adequate community coordina- 
tion efforts and a continuum of supporting services. 
This step relies on the initiative and ability of the of- 
ficer in identifying or developing appropriate refer- 
ral agencies, establishing a personal relationship 
with staff members of the agencies, obtaining formal 
agreements between programs and maintaining 
contact with the agency to monitor the services pro- 
vided or the client’s progress. Supportive services 
may be crucial to the ex-offender’s success, and ex- 
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pediting the referral process by seeking to maximize 
linkages with outside agencies may be especially 
important. 

It is also at this point in the plan that community 
awareness and assistance become critical. Without 
the community’s involvement in developing pro- 
grams to provide supportive services to female ex- 
offenders, the client and her officer will strike out. 
In short, the situation calls for special educational 
and lobbying efforts in the community to encourage 
the offering of as wide a range of readily available 
services as possible. Any community with a substan- 
tial population of ex-offenders needs to take inven- 
tory of its existing agencies, both public and private, 
and then offer a plan to provide the services that are 
wanting. In addition, existing programs for male of- 
fenders should be re-examined as potential models 
and expanded, if appropriate, to include females. 
Finally, existing programs for women should be re- 
evaluated to correct any deficiencies in the delivery 
of services. 

As noted earlier, few women ex-offenders possess 
employable skills or work experience. Therefore, if 
they obtain jobs their pay is little more than a 
welfare check would be, and chances are good that 
they will again become dependent on welfare or 
crime as a lifestyle. These women need to be given 
employment options in well-paying fields, including 
those traditionally dominated by men. Thus, train- 
ing opportunities are needed so that women ex- 
offenders can secure employment which offers oppor- 
tunity for advancement and utilizes their abilities to 
the fullest extent possible. 

The three types of training needed are: 

(1) Job readiness training, to orient women ex- 
offenders to the world of work and assist 
them in developing the skills needed to seek 
and keep jobs. 

(2) Education training, to teach basic skills they 
often lack (e.g., reading, arithmetic). 

(3) Skills training, to help them qualify for oc- 
cupations requiring specialized knowledge. 

Job readiness training is particularly important to 
women because they have little work experience, 
few role models, and may have been exposed only in- 
frequently to the job market. This training can be 
conducted by the parole officer or by volunteers in 
the community. The training should cover such 
topics as: 

Resume preparation. 

Completion of job applications. 

How to handle a job interview. 

Appropriate dress for a job interview 
and work. 


Need for punctuality and regular 
attendance. 

Ways to establish good working relation- 
ships with peers and supervisors. 

How to solve problems which arise 
at work. 

A variety of techniques may be used in this train- 
ing, including lectures, films, role playing (espe- 
cially helpful in teaching how to act during a job in- 
terview), rap sessions, and written exercises design- 
ed to provide experience in preparing resumes and 
completing job applications. This course could range 
from a few hours to a week based upon the needs 
assessment previously discussed. 

A 1980 U.S. Department of Labor survey of women 
in two Federal institutions revealed that 75 percent 
of the women had less than an eighth grade educa- 
tion. An evaluation of this writer’s caseload showed 
that 40 percent of the women have less than a high 
school education. This poor educational background 
will hinder efforts to obtain employment. Although 
a separate education service could be implemented 
within the employment program of parole and pro- 
bation officers, this writer would recommend use of 
local resources which are already established and ef- 
fective in the local area, such as: adult education 
courses, community colleges, or G.E.D. programs. 
Regardless of the type of service provided, this train- 
ing is extremely important for employment success 
and growth. 

Besides having little education women ex- 
offenders often have few marketable skills and thus 
without training will qualify only for low-paying 
“dead-end” jobs. Consequently, a good employment 
program would attempt to meet the woman’s needs 
for vocational skills training. Because such training 
requires special equipment and facilities, local pro- 
grams would seem most appropriate in providing 
this service. However, few to almost none of these 
programs currently exist for female ex-offenders. 
Because of the present high rate of unemployment, 
those which do exist have such long waiting lists 
that it takes numerous months before they can 
begin training, and the normal client needs income | 
immediately and cannot wait. One of the most 
popular training resources available in most com- 
munities is the Department of Vocational 
Rehabilitation. However, eligibility for their ser- 
vices requires that the client have a disability. 
While ex-offender status was once considered a suffi- 
cient vocational disability, this program is now 
utilizing a more restricted definition of “disability” 
and returning to an earlier emphasis on serving the 
physicaly handicapped. Therefore, it appears 
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necessary to rely upon the local communities to offer 
their own training courses and skills program. The 
relevance of training must be presented to local com- 
munities along with statistics documenting that im- 
provement of women ex-offenders’ employment 
status will reduce recidivism rates. Hopefully, this 
awareness, once a convincing case has been made, 
will incorporate the necessary involvement at the 
local level. 

The last and final stage of this program is to iden- 
tify employment opportunities for the program par- 
ticipants, and to make appropriate placements. This 
may be accomplished in a variety of ways, including 
through a community-wide publicity campaign, 
analysis of the local labor market to identify poten- 
tial employers, personal meetings with employers to 
explain the program and the clients’ need for 
employment, and collection of ‘job orders” from 
employers willing to hire women ex-offenders. 

It has been my experience as a parole officer that 
in job development it is necessary to be a master of 
persuasion. Therefore, the use of varied approaches 
in trying to persuade employers to hire ex-offenders 
is considered a “must.” These approaches could 
emphasize: 

(1) An employer’s responsibility for assisting a 
disadvantaged group, and contributing to a 
lower recidivism rate among ex-offenders. 

(2) An employer’s need to fulfill the re- 
quirements of an affirmative action 
program. 

(3) The opportunity for an employer to receive 
prescreened applicants, whose abilities have 
been matched with the job requirements. 

(4) The fact that all program clients and the 
employer receive followup, and if problems 
arise on the job, assistance will be provided 
by the program or parole officer. 

(5) The fact that this employee is less likely to 
quit because she is under parole/probation 
supervision. 

(6) Finally, try to sell the employer on the fact 
that an ex-offender’s chances rely upon the 
support of the community (appeal to 
humanitarianism interests). 

In job placement it is extremely important to be 
honest with the employer, giving background and of- 
fense information on the client. In addition, the 
risks should be noted and no guarantees should be 
made that all program clients will work out suc- 
cessfully. This honesty will maintain a good employ- 
ment contact even if the placement becomes unsuc- 


cessful. Accompanying the client to the job inter- 
view may also be beneficial in indicating to the 
employer that the program supports the client and 
will continue to do so if job problems arise. Finally, 
followup contact with the employer will provide 
employers and clients with assistance and en- 
courage continued cooperation. In addition to pro- 
viding this service, followup activities provide a 
mechanism for evaluation of the employment ser- 
vice program and its impact. Such data are, of 
course, essential to “selling” the program to the 
community and especially to other prospective 
employers. 


Conclusion 


To increase women ex-offenders’ employability 
and to decrease their recidivism are the two major 
goals of this program. However, employment service 
programs may have a variety of other impacts on 
their clients and the surrounding community. For 
example, program services may assist clients in 
readjusting to community life or in achieving a bet- 
ter quality of life. If a program successfully reduces 
client recidivism, less harm will be inflicted on 
citizens, and the community will be correspondingly 
“safer.” In addition, if programs increase female 
employment, the financial burden on welfare and 
similar assistance systems will be decreased. 
Moreover, employed women will generate tax 
dollars and thus become producers of public 
revenue, rather than merely consumers of it. Pro- 
grams may also have a positive impact on the at- 
titudes of certain groups with which they interact in 
the community. For example, job development ac- 
tivities may change employers’ attitudes toward hir- 
ing women ex-offenders; such a change could help 
many other women. Other attitudinal changes in- 
duced by such a program could assist the many 
community-based programs, influencing them to 
provide better assistance to women ex-offenders or 
other women in need. 

In summary, it is acknowledged that the employ- 
ment of women ex-offenders does pose special prob- 
lems and responsibilities. However, they are as 
deserving of help as any other persons in our society. 
Therefore, an attempt must be made at a unified 
plan of action to overcome the numerous obstacles 
and barriers, establishing for the woman ex-offender 
a chance for respect, equality, satisfaction, and more 
than mere survival. 


Job Club Group Training With 
Unemployed Offenders 


By H.R. “HANK” CELLINI, PH. D., AND JEROME R. LORENZ, PH. D.* 


T HAS BEEN long recognized that offenders’ 
I deficits in employability result from many dif- 

ferent factors. Two common characteristics 
seem prevalent with many young inner city of- 
fenders. These offenders often have few marketable 
skills and little, if any, prior work experience. Many 
of these offenders would work if given the chance, 
and would probably do so successfully, but a seg- 
ment of this group might possibly benefit from voca- 
tional services in addition to job placement. These 
services could include skills associated with finding 
and keeping a job, how to talk on the phone to a 
potential employer, or even how to use the public 
library. Often just the benefits derived from positive 
peer acceptance and support for noncriminal ac- 
tivities can be enough to make a difference in their 
destructive lifestyles. 

The Safer Foundation, a Chicago based nonprofit 
ex-offender services provider, continues to develop 
and utilize the most up-to-date job development and 
job readiness training techniques with the offenders 
they serve. The staff of Safer decided to utilize the 
Job Club concept (Azrin & Besalel, 1980) in their 
work of preparing groups of offenders for productive 
employment. The research that has been reported to 
date indicates that the Job Club is an extremely suc- 
cessful training technique for clients with physical, 
emotional, intellectual, and social handicaps (Azrin 
& Philips, 1979). Other unemployed groups where 
the Job Club has been successfully utilized include 
welfare clients (Azrin, Philips, Thiennes-Hontos, & 
Besalel, 1980), college graduates (Parsell & Thomp- 
son, 1979), and the long-term unemployed (Azrin & 
Philips, 1979). Though proven effective with other 
groups, no research has been found to indicate any 
attempts at using Job Club training with groups of 
offenders. 


* At the time this article was written Dr. Cellini was director 
of rehabilitation counseling, Department of Counselor 
Education, The University of New Mexico, Albuquerque. 
He is currently clinical psychologist III and director of 
psychological services, Penitentiary of New Mexico, Box 
1059, Santa Fe, N.M. Dr. Lorenz is director, Rehabilitation 
Institute, Southern [linois University, Carbondale. The 
authors are indebted to Mary J. Brauch for her invaluable 
assistance in the preparation of the research leading to this 
article. 


The Job Club operates under the belief that the 
person looking for work must be actively involved in 
the search process. Obviously the more contact the 
clients make with prospective employers the larger 
the probability of employment. The Job Club 
members are trained in telephone soliciting pro- 
cedures coupled with role playing sessions on the 
techniques for a successful job interview. After the 
training in job seeking skills, the Club members 
meet to begin their daily calls to potential 
employers. These calls may be cold calls where the 
clients use phone books to obtain numbers of 
businesses or occupations that interest them, or 
calls made in response to a specific job lead. When a 
client discovers a job that is available but does not 
suit his or her own specific skills or interests, the job 
description and phone number are given to other 
Club members. 

The obvious goal for the clients in a program like 
Safer’s Job Club is finding employment, but just as 
important is learning coping skills to keep the newly 
found job. The staff at Safer have recognized the 
need for offenders to understand career planning 
and to develop positive social behaviors which can 
enable the offenders to survive in free society. These 
training needs were not in an earlier program which 
utilized role-playing and encounter type groups to 
work on individualized coping strategies, which in- 
corporated the necessary job keeping skills training 
into an overall program which included job 
developers whose duties were to find jobs for the of- 
fenders (Cellini, Giannini, Wright, and Coughlin, 
1976). 

The Job Club techniques for seeking employment 
and the staff's expertise in training job keeping 
skills have brought about the formation of the 
following psychological and social benefits of the 
program. The benefits are: 

(1) The instilling of confidence in the clients. 

(2) The acquisition of realistic attitudes and 
perspectives about the world of work. 

(8) Learning about the skills necessary to find a 
job. 

(4) The ability to practice job-finding techniques 
in a supportive environment. 

(5) A staff that supports self-reliance and a 
positive attitude. 
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(6) A group solidarity and loyalty is created. 

(7) Hopefully, this process will lead to persons 
willing to help others because of the support 
given them. 

This study was conducted for two reasons: (1) to ex- 
amine the effectiveness of the Job Club concept on a 
group of offenders and (2) to ascertain if two 
psychometric instruments would discriminate be- 
tween the successfully employed and the unsuc- 
cessful clients. The formation of the employed and 
unemployed groups was determined by the clients’ 
employment status up to 4 weeks after they had 
completed the program. If one-third of the offenders 
studied were employed full-time 1 month after com- 
pleting the training group, the Job Club would be 
considered effective. Full-time employment entails 
at least 30 hours of paid work per week. This deci- 
sion is arbitrary, but anyone with any experience 
with job training for inner city offenders would ac- 
cept this as a reasonable success rate. This is even 
without considering the poor economy and high 


unemployment rates during the time period of this 
study. 


Method 


The procedures for this study involved the ad- 
ministration of two tests and a social questionnaire 
to 65 male offenders from the inner city of Chicago. 
The subjects were all black, between the ages of 16 
and 26. The basic requirements for admission to this 
program were that the subjects reside in Chicago, 
have been convicted of a crime, and be currently 
unemployed. 

Several groups of offenders were tested during the 
summer of 1981 at Safer’s offices in downtown 
Chicago. The testing occurred in two large sessions 
with approximately 35 Job Club members gathered 
in each testing session. After completing the pro- 
gram, the clients were contacted at 1-month inter- 
vals to ascertain if they had found employment. 
Those Job Club members working 1 month after 
completing the program were placed in the 
employed group while the Job Club members who 
were still unemployed were placed in the 
unemployed group. 


Instrumentation 


The two tests used for this study were the 
vocabulary section of the California Achievement 
Test and the Sensation Seeking Scale. 


California Achievement Test (CAT) 


The vocabulary section of the CAT was ad- 
ministered to provide information about the effect 


that various vocabulary ability levels might have 
upon a client’s successful completion of the Job Club 
training. The importance of vocabulary in our every- 
day conversation is obvious to any member of our 
verbal society. The CAT vocabulary subtest was 
used to provide an indication of the grade levels of 
the Job Club members and to test if significant dif- 
ferences appeared between the employed and 
unemployed Job Club members. 


Sensation Seeking Scale (SSS) 


The SSS was developed in an attempt to measure 
individual differences in optimal levels of stimula- 
tion (OLS) and arousal (OLA). The OLS and OLA 
refer respectively to the amount of stimulation and 
arousal necessary for people to maintain an interest 
in certain activities, lifestyles, social behaviors, and 
work. The test developer (Zuckerman, 1971) con- 
tends that OLS and OLA are reasonably stable 
traits which are related to age, recent levels of 
stimulation, task demands, and prior experience. 
The first version of the test contained only a general 
scale. After factor analysis, four primary factors 
were identified which later became subscales on 
forms IV and V of the SSS. Form V was used for this 
study. The SSS yields a total score which indicates a 
person’s sensation seeking demands as high or low 
when compared to one of the norming populations. A 
high total score indicates a person with a strong 
need for a variety of experiences, frequent change of 
stimuli, plus high levels of stimulation, and the need 
to engage in risky situations. The low scorer tends to 
seek stability, predictability, order, and consistency 
in his or her lifestyle. The total score of 40 questions 
is composed of four subscales which are outlined 
in table 1. Each subscale is made up of 10 
questions. 


Results 
Employment 


The most important findings are that 30 of 65 
(46%) Job Club participants reported being 
employed full time only 1 month after completing 
the training program. This rate is lower than the 
studies mentioned earlier (Azrin, N.H. & Besalel, 
V.A.). The success rate for those Job Clubs varied 
from 87 to 100 percent employment. Even though 
this study’s employment rate is much lower than the 
other studies, several reasons may account for the 
difference. First, the other studies were conducted at 
a time when the economy was much healthier. 
Secondly, these inner city offenders had few 
marketable employment skills. And finally, the 
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TABLE 1. Sensation Seeking Scale 


Items measure a person 
with the tendency to seek: 


A high score indicates a 
person with the tendency 
to: 


A low score indicates a 
person with the tendency 
to: 


Thrill and Adventure 
Seeking 


activities and events which 
involve physical danger 


Experience Seeking new and varied experiences 
by living a nonconforming 


lifestyle 


Disinhibition a lifestyle which chiefly con- 
sists of heavy drinking, drug 
use, night life and frequent 


sexual partners 


Boredom Susceptibility experiences that are not 
habitual like routine work or 


dull, predictable people 


enjoy taking physical risks, 
these risks may even include 
criminal acts 


crave unconventional and dif- 
ferent experiences which offer 


avoid unnecessary risky or 
potentially harmful situations 


discount unconventional and 
unusual stimuli 


stimulation to the mind and 
senses 


express themselves through 
uninhibited behavior with 

little concern for the more 
traditional values 


be emotionally controlled 
with the tendency for rigid 
values and constrained at- 
titudes 


be extremely restless when 
involved in work, school, or 
social situations where 
escaping from repetition is 
not possible 


accept monotonous and 
repetitive tasks and people 
with few complaints 


stigma associated to the criminal background often 
hinders one’s acceptability to future employers. 


Vocabulary Test 


When the scores for the employed and unemployed 
Job Club groups were compared no statistical 
significance was found. The raw scores for the 
overall sample ranged from 5 to 33, with a mean of 
15.13. These raw scores are indicative of grade 
levels ranging from second grade to freshman year 
of college, with an average grade level of eighth. 
When the average age of the subjects (22) is com- 
pared to their achievement levels, a discrepancy of 
approximately 10 years was found when comparing 
these subjects to the test norms. 

This extremely wide range of vocabulary abilities 
could possibly affect the teaching techniques 
necessary to prepare these people for the world of 
work. If a person, for example, had a second grade 
vocabulary level, one might question the likelihood 
of this person being able to read the handouts and 
understand the verbal material presented during 
the didactic segment of the Job Club training. But 
even with the vast differences in vocabulary 
abilities, low or high scores in this study did not 


seem to affect a client’s chance for success utilizing 
the Job Club training to find employment. 


Sensation Seeking Scale 


The Sensation Seeking Scale (Zuckerman, 1972) 
was used because it is designed to indicate a person’s 
emotional and physical stimulus needs. The scores 
indicate a person’s propensity to varying levels of 
stimulation. These different levels of stimulus 
demands are associated with liking either high or 
low risk situations like jobs, people, and sports. The 
mean scores of the Job Club members and signifi- 
cant t-test statistics are presented in table 2. 

The t-test procedure was utilized to compare the 
SSS score means of the employed and unemployed 
Job Club members. Two of the sets of scores in- 
dicated that significant differences existed. The 
Total Score and Disinhibition Subscale were 
significantly different from the groups of employed 
and unemployed Job Club members. 

The fact that these two scores were significantly 
different is encouraging. The higher the score, the 
more outgoing and the stronger need for variety in 
experiences, stimulation, and risks the person is 
supposed to enjoy. In both of these cases, the 
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TABLE 2. Sensation Seeking Scale 
Means, S.D.’s and t-Test Results 


A. Employed 
Job Club Members 
N=30 


B. Unemployed 
Job Club Members 
N=35 


Thrill and Adventure 
Seeking 


Experience Seeking 


Disinhibition 


Boredom 
Susceptibility 


Total 


employed Job Club members scored significantly 
higher than the unemployed group. 


Discussion 


This study was primarily descriptive in design, 
with one purpose being to define the population 
served by Safer’s Job Club and to then determine if 
any psychometric differences existed between the 
members who found employment and those who 
were unemployed 30 days after completing the 
program. 

A few statistics need to be discussed to provide a 
logical base for the conclusions and summary. The 
Job Club members indicated a 10.5 completed grade 
average. This figure coupled with the wide range of 
vocabulary grade equivalents from second grade to 
college levels indicate that a very disparate group of 
people are capsulized under the term of ex-offender. 
Meeting the specific needs of these vastly different 
people in one program is difficult. The vastly dif- 
ferent vocabulary levels usually indicate reading 
levels as well. The reading comprehension section of 
the California Achievement Test was not used 
because the additional time necessary for the test 
was not allocated in the tight Job Club training 
schedule. The different skill levels of the clients 


need to be assessed, because for some, the current 
training session and handouts could be potentially 
useless. 

Further research on the Job Club training with 
different types of groups should be initiated to deter- 
mine if the SSS and other instruments can 
discriminate between employed and unemployed 
Job Club members. The significance of the Total 
Score of the Sensation Seeking Scale in 
discriminating between the employed and 
unemployed groups in this study is interesting and 
needs to be researched further. 

High Sensation Seeking test scores from a study of 
males has been positively related with the Strong 
Campbell Vocational Interest subtest which in- 
dicates a vocation interest in jobs requiring frequent 
interpersonal social interaction (Kish and Don- 
nenwerth, 1969, 1972). The relationship between 
high sensation seekers and a desire for frequent ex- 
traverted work behaviors may be the reason this 
study’s high sensation seekers tended to be the ones 
who succeeded in the Job Club because the training 
insists on frequent positive social interactions 
among the various members. 

The possibility does exist that high SSS scorers 
may be applying their need for a variety of ex- 
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Total Job Group A vs. B 
Club Group t-Test Statistics & 
N=65 Probability Levels 
5.01 5.23 4.82 NS. 
S.D. 2.29 2.39 2.22 
a = 3.89 3.96 3.82 NS. 
S.D. 1.49 1.38 1.00 
4.69 5.10 4.34 2.0957 
S.D. 1.47 1.58 1.28 041 
x 2.63 3.03 2.20 NS. 
S.D. 1.71 1.90 1.47 
a x 16.23 17.33 15.28 2.065 
S.D. 4.07 4.08 | 3.86 042 
| 
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periences and activities into the process of job hunt- 
ing. The question does arise, however, about their 
ability and desire to keep a job after one has been 
found. Therefore, it is recommended that further 
research be undertaken with a larger sample and 
adequate followup procedures. The followup should 
gather data on types of jobs obtained, length of 
clients’ employment, and how well they performed 
their assigned duties, as this information would be 
necessary to fully understand as much as possible of 
the process of finding and keeping meaningful 
employment. 
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Problem Solving and the Court Counselor 


By ERIc T. ASSUR 


Director, Central County Unit, Juvenile and Domestic Relations District Court, 
Fairfax, Virginia 


his article examines problem solving and the 
T various approaches or techniques of problem 

solving as related to the juvenile court 
counselor and his clients. The primary postulate is 
that some persons are quite adept at problem solv- 
ing and others are not as capable of problem 
analysis and solving. Further, individuals can learn 
to address problems in a fashion that leads to the 
best evaluation and subsequent action to resolve 
their dilemma. Before fully defining and evaluating 
“problem solving,” it will be helpful to build a foun- 
dation through discussion of the substantive infor- 
mation available on “moral judgment” and “values 
clarification.” The court counselor can easily design 
separate and equally valuable programs around 
moral judgment and problem solving. 

Before a counselor, therapist, or teacher can assist 
others with a means of addressing problems, it is 
essential to consider the life history of the in- 
dividual. In other words, what past life experiences 


form the matrix for all activity and decision pro- 
cesses? The study, many decades ago, by J. Piaget, 
in the development of various skills and abilities in 
children and youth, is of assistance. More recently, 
Lawrence Kohlberg has offered helpful research on 
the moral development of youth. Succinct review of 
the process of socialization is offered, based on their 
offerings. Jean Piaget’s 1948 publication, The Moral 
Judgment of the Child, reminds us that early learn- 
ing in most areas is egocentric or self-centered. 
Many of the court’s clients are young and not as 
mature as their chronological age would lead one to 
expect. Some of the juvenile court’s clients and some 
adults are “stuck” at an adolescent or pre- 
adolescent state of development. These persons thus 
make most of their decisions based on a view of the 
world which does not integrate other points of view 
or a sense of reality taking others into consideration. 
Adults realize that they can and do make errors in 
judgment and are able to accept criticism. Adults 
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generally realize that they cannot be the center of 
the world and that others must generally be taken 
into consideration when making plans or decisions. 
Young children do not manifest the same abilities. 
Self-criticism is rarely seen in 4 to 6-year-olds, but it 
is demonstrated in 75 percent of all 12-year-olds. 
Most individuals in the 9-14 age range function at 
an intellectual level seeking to avoid punishment or 
to gain self-benefits. 

As one matures, he grows in his ability to include 
consideration of others in his thinking. As one pro- 
gresses through infancy, childhood, and adolescence, 
he should become more and more able to delay 
gratification and to conceptualize about the im- 
mediate future. Probation counselors realize that 
these ideal types are not always what are en- 
countered in the real world. How much of the delin- 
quency brought to the attention of law enforcement 
authorities is based on immaturity, i.e., need for im- 
mediate gratification and “thrills” associated with 
an egocentric self? 

Court counselors wear many hats. They are 
counselors, therapists, monitors, police, friends, and 
even prosecutors of their clients. Central to the role 
of counselor is the notion that there is truly a pro- 
cess where two persons can meet and where the 
behavior of one of the individuals, hopefully the 
client, will change through working with youth, 
their family, and significant others to bring about 
increased maturity, personal growth, or whatever it 
is that is associated with lawful and otherwise ac- 
ceptable conduct and goal attainment. 

As the counselor, youth worker, or detention child 
care agent teaches problem solving, he must keep in 
mind that many youngsters are on probation 
because of faulty decisionmaking. Our clients are in 
need of education in exactly how to recognize and 
anticipate problems, analyze problems and how to 
improve their decisionmaking ‘‘process.”’ 
Youngsters can be taught a process which is 
deliberate and involves or at least takes into con- 
sideration family, peers, and personal consequences. 
Drill or practice is then called for to encourage 
automatic reliance on the process or tenets taught 
even when under stress. 

The counselor or youth worker can teach critical 
thinking and problem solving skills which improve, 
on “trial & error,” family habit or the “might makes 
right” notions that some youth learn in their 
families. “Thinking” can be sold to our clients as a 
palatable, worthwhile, and desirable skill. 

Probation counselors would benefit from knowing 
more about the process of decisionmaking and pro- 
_ blem solving. Such knowledge should be possessed 


by counselors and should be applied appropriately. 
Court systems would be wise to consider formalized 
training in these areas, and the ultimate offering of 
client groups to assist clients improve their decision- 
making and/or problem solving capacity. 

Almost everything that we do is associated with a 
decision. Each morning we decide whether to res- 
pond to or to ignore our alarm clock. The outcome of 
the decision determines whether or not we eat 
breakfast or skip breakfast or whether we go to work 
or school. This first early morning decision can lead 
to rewards and consequences. The decision is 
automatic—but even the most simple “decision” is 
available for our analysis. We must be concerned 
with the means of making decisions that relate to 
simple matters before we tackle or teach youngsters 
to apply a process to interpersonal or other intricate 
decisions. 

Decisions are conscious choices we make in living. 
Decisions do occur with all of us at all times. We are 
responsible for our lives—and the action of not 
deciding is actually a decision, with real assets and 
drawbacks or positive and negative ramifications. In 
a group process or individual session, it is relatively 
easy to convince youth of the innumerable decisions 
that they own or control. Little of everything that 
adolescents do is really attributed to habit. It is im- 
portant to move on to teach reflection and analysis 
of the decision process—the didactic exercises 
associated with decisionmaking (note that “problem 
solving” is an interchangeable concept but that it is 
more threatening and less neutral than the “deci- 
sion”’ focus). 

Some probation counselors attempt to teach their 
clients to “deal with the situation,” overcome an 
obstacle, or simply to “keep out of trouble.” A large 
part of the probation counselor’s job is to assist 
clients in developing their own ability to solve life’s 
problems. The exact means of accomplishing this 
task varies. The several programs to be outlined do 
not specifically focus on the area of criminal justice, 
corrections, or adolescent counseling. A 1977 
publication, entitled Emphasis: Decisions, is written 
for use by the junior college counselor, the voca- 
tional rehabilitation counselor, or the career 
counselor. Many of the approaches outlined can 
readily be applied by the juvenile court counselor. 
Regardless of which of the extant approaches the 
court counselor most heavily relies upon, he will 
find that almost all decline to define decisions as 
either “good” or “bad.” Rather, most decisionmak- 
ing programs stress the desire to assist individuals 
in making “satisfying decisions.” A satisfying deci- 
sion is one which produces more satisfying results 
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than nonsatisfying results. The level of satisfaction 
is determined by the individual making the deci- 
sion. Decisions can be evaluated, based on either 
outcomes or process. 

Outcomes or consequences analysis is easily ac- 
cepted by court clients. In numerous groups con- 
ducted with youth in a detention home holding only 
criminal offenders, most all wards readily verbal- 
ized how a consequence of their decisions or actions 
was subsequent loss of freedom. The bicycle thief 
can easily list the pluses and minuses (potential 
costs vs. potential rewards) in two columns on a 
blackboard. Owning a new bicycle is only one tempt- 
ing reward that must be considered along with the 
risk of sanctions if caught, the possible “guilt,” the 
shame, the embarrassment, etc. This post-decision 
analysis and option consideration approach is easily 
taught after first teaching a step-by-step process of 
how to make decisions. 

The other prevalent, but less useful, approach to 
labeling a decision as “satisfying” is hinged on the 
thoroughness of the step-by-step process the in- 
dividual follows. The process must be taught—but 
the notion that an exhaustive step-by-step process 
will always lead to satisfying decisions is 
fallacious—and not intellectually acceptable with a 
youthful audience. Many decisions turn out yielding 
disastrous results. Oftentimes, the results are not 
because of a “fault” in the decision process. Many 
situations are undesirable for reasons which cannot 
be controlled by the individual making the decision. 
Decisionmaking does not occur in a vacuum. The 
obstacles to satisfying decisionmaking are both in- 
ternal (one’s own feelings, fears, and motivations) 
and external (age, sex, family responsibilities, finan- 
cial status). Individuals can be assisted in listing the 
internal and external obstacles that they confront in 
making satisfying decisions. After identifying the 
obstacles one is likely to face in decisionmaking, it is 
possible to move on to a step-by-step process for 
decisionmaking. 

The Emphasis: Decisions publication suggests a 
several-step process. Step one is to identify the deci- 
sion to be made. Many decisions are complex and re- 
quire a series of decisions. The same process can be 
employed if an individual can mentally divide the 
major decisions into smaller subunits for individual 
decisionmaking. One must also decide on the con- 
cept of problem ownership. Exactly who ‘“‘owns” the 
problem or decision? In the eyes of many adults, a 
14-year-old, who is 6 to 8 weeks pregnant and is un- 
married has a significant “problem.” The individual 
in question may very well desire to have a child and 
may feel that no decisions on her part are indicated. 


The adolescent or young adult male believed to be 
responsible for causing the pregnancy may feel some 
level of responsibility and may urge an abortion 
rather than face a decision concerning marriage or 
the threat of many years of child support. The 
parents of the young lady may very well “own” a 
large share of the problem, since it is presumed that 
the 14-year-old will desire to continue to reside in 
their home with an infant child. 

The concept of problem ownership is extremely im- 
portant and often complex. The counselor or group 
leader should develop a worksheet of three or four 
hypothetical situations to use in assessing problem 
ownership. Five or ten minutes should be spent with 
such an exercise before attempting to discuss subse- 
quent steps, the timeliness of decisionmaking, or 
outcome analysis. 

Step two is the information gathering (and pro- 
blem clarification) process. As the amount of infor- 
mation increases, one is often able to improve deci- 
sionmaking. Options or choices that are not initially 
considered are generated through research or 
“brainstorming.” Consulting with friends, parents, 
or others and asking questions is one means of 
eliciting other options. Professional assistance is 
available for solving many problems. To consult a 
doctor, an attorney, a therapist, a tax consultant, an 
engineer, or any other professional is commonplace 
in solving professional problems. Interpersonal and 
family problems can often be solved by simply say- 
ing: “Mom, what do you think I should do?” Mothers 
and fathers can be encouraged to assist their 
children, regardless of age, in making decisions. 
Another form of information gathering concerns the 
gathering of facts rather than opinions. One should 
investigate whether or not there is snow in a specific 
region before planning a skiing trip. It is suggested 
that the process of writing down no less than five op- 
tions to solve any problem is a desirable exercise 
that follows the information gathering step. 

Identifying alternatives (step three) should be in- 
itiated only after sufficient or adequate information 
is on hand. The identification of alternatives should 
include even the most absurd or unrealistic alter- 
natives, if they are truly alternatives. It is too easy 
to calmly identify most readily available or tradi- 
tional alternatives. It is possible that alternatives 
such as suicide, running away, moving out, or not 
making any decisions are more worthy of discussion 
than other more “desirable” alternatives. At this 
stage, one should be cautious not to eva'uate the 
alternatives—simply list as many as possible. 

Step four is the evaluative phase. One should 
weigh the evidence, understand the risk, and 
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minimize the uncertainty for each option. It may 
help to prioritize the listing of alternatives during 
this fourth stage. Ultimately, a decision is made and 
one alternative is selected. This alternative could be 
simply to take no action. It could also be a decision to 
research the matter further and to defer making a 
decision for an additional period of time. Some ac- 
tion may ultimately be taken and the decision pro- 
cess is reviewed and possibly started over again. 
There are countless examples that can be used by 
the probation counselor in working through these 
stages with clients. 

Experience or practice with whatever exact format 
is taught is most important. Astronauts, lifeguards, 
firefighters, physicians, and others who find 
themselves in emergency situations spend vast 
amounts of time in training. Training and practice 
is important so that responses become second nature 
and hardly require thinking or deliberation. 
Adolescents can develop the ability to realize they 
have a problem, to gather information concerning 
the problem, to evaluate the information on hand, 
and to make satisfying decisions. Their efforts must 
be rewarded or reinforced. Practice or experience 
must be provided in dealing with situations that are 
not extremely threatening. The individual who feels 
powerless or blames others can, through learning 
the process of decisionmaking, learn to accept 
responsibility in taking a more active—rather than 
passive—approach toward life. Decisionmaking can 
be taught in individual sessions or in group sessions. 
Individual clients can be encouraged to do 
something other than “go drinking” on Friday even- 
ings. The probation counselor can assist clients in 
exploring options or alternatives to problem 
precipitating activities. Clients can be encouraged 
to make decisions more consciously and then to send 
their counselor a postcard on a daily basis to report 
on one salient decision made during that day. 
Depressed individuals who feel powerless can be 
brought to the realization that they do, in fact, have 
power or control over what occurs in their lives 
through this technique and through other ap- 
proaches, such as Power Motivation Training. 

Group develepment of problem solving skills is 
equally viable. Groups tend to be better in 
generating alternatives and assessing the conse- 
quences of each alternative. Peers tend to have 
similar problems and similar interests and are, 
therefore, likely to share in predicament based prob- 
lem solving as a group activity. Materials offered by 
Daniel D. Wheeler and Irving Janis in their book, 
Practical Guide for Making Decisions, will assist the 
counselor in teaching the art of group —— 
ing, as well as negotiation. 


Since so many of the problems confronted by 
adolescents are related to their life in the family, it 
is likely that their parents must take a part in deci- 
sionmaking. It would be helpful for adolescents to 
know how to negotiate and to look at problems from 
another individual’s point of view. Negotiation is 
likely to lead to a mutually satisfactory compromise 
or at least a situation where feelings are not hurt 
and one individual is not the dictator. Such com- 
promise is also likely to result in a situation where 
the adolescent gets some of what he or she wants, 
and isn’t as likely to totally rebel against the family 
decisions and family values. 

It is also possible to teach individuals to recognize 
signs of approaching danger and the part that oppor- 
tunity plays in life. Decisions must be made in rela- 
tion to deadlines. Some individuals, commonly 
called procrastinators, are always late. They ignore 
deadlines, and somehow keep finding themselves on 
a waiting list. What they may have done is simply 
put off making a decision beyond the optimal time 
for making that decision. Again, the examples that 
can be used are myriad. It is not possible to have an 
abortion after a certain point of fetal development. It 
is not possible to enroll in college after the applica- 
tion process has terminated. It is not possible to ap- 
ply for a job after the application deadline. It is not 
wise to ask one’s parents to borrow the car after they 
have already made their own plans for Friday or 
Saturday evening. After sexual intercourse is not 
the time to make decisions concerning contracep- 
tion. Decisions concerning what food or survival 
gear to take on camping trips must be made after 
considering weather and environmental factors 
prior to reaching the campsite. 

Complacency and frustration often lead to an inac- 
tive role in decisionmaking. Failure to evaluate 
prior decisions can result in the recurrence of un- 
satisfactory decisionmaking. How many times must 
an individual marry an alcoholic spouse to realize 
that such marriages are not satisfying? How many 
times must one consume alcohol to excess, ex- 
perience a hangover, and regret the next day’s 
digestive upset and headache before learning to 
follow a course of more moderate social drinking? 
How many times must one make a poor decision 
prior to learning to avoid such decisions? 

Individuals can also be assisted in developing 
their ability to recognize when they are truly un- 
happy, depressed, or in a situation that is unplea- 
sant or undesirable. Perhaps, the chronic truant is 
so monistic in his thinking as to believe that all 15- 
and 16-year-olds must attend traditional academic 
programs. Are there other options or alternatives 
which would result in educational attainment or 


| 


54 FEDERAL PROBATION 


career skills? Perhaps such clients could be assisted 
in exploring apprenticeship programs, half-day 
work-study programs, or other means of ac- 
complishing the same end? Individuals can be 
assisted in recognizing when they are avoiding deci- 
sionmaking in uncomfortable situations, and can be 
assisted in reducing their level of rationalization, 
and in identifying cases where they have previously 
made decisions by default. 

Some individuals never ‘decide to decide.” In- 
dividuals can be encouraged and assisted in initially 
making somewhat simple decisions for practice. The 
parents of the adolescent can be encouraged to take 
a part in this process and to make a conscious effort 
to incorporate their child in family decisions or to 
even allow the child to make some decision for the 
entire family. It is not unreasonable for teenage 
girls to assume the responsibility of planning and 
cooking the family meal once or twice a week. Some 
family activities can also be put in the hands of 
adolescents, as long as the parents temporarily put 
their own values and inclinations aside, and occa- 
sionally visit a bowling alley, rock concert, or 
basketball game. The process of making satisfying 
important decisions is likely to occur only after some 
experience has been enjoyed in making relatively 
unimportant decisions. 

The technique or process used to assist adolescents 
in developing what is initially a step-by-step and, at 
times, artificial process of making decisions need not 
be overly abstract or artificial. Everyone ex- 
periences problems throughout life. Every occupa- 
tion and role has its own daily decisions that are 
worthy of examination and analysis. Problems are 
much more fun to solve if they are someone else’s, 
but are still relevant if they are similar to the prob- 
lems that the client can relate to. Problem-solving 
techniques can and should be taught in a fashion 
that is based on an understanding of feelings and 
emotions and appreciation for rewards one receives 
as the result of decisionmaking. 

Problems should be solved in a fashion which 
takes others into consideration and does not 
deliberately or unnecessarily harm others. 
Everyone must have some level of contact with their 


own feelings and emotions to know whether they 
would be satisfied with an outcome, or whether they 
could even be subjecting themselves to guilt feel- 
ings, around selfish decisionmaking or decisions 
which were not properly processed. Fears and fan- 
tasies must be considered at all stages and the en- 
vironment from which one makes decisions must 
always be kept in mind. 

Most importantly, the probation counselor must 
believe in what he is doing, must convince his 
clients that decisionmaking can be improved and 
learned, and that one’s life can consequently be im- 
proved. Watching individuals grow and mature in 
their ability to make decisions can be rewarding and 
quite enjoyable for the counselor. The probation 
counselor can be a key link in preparing youngsters 
for the future, by teaching critical thinking skills 
and problem-solving techniques. 


REFERENCES 


Lawrence Kohlberg, ‘Moral Development and Identification,” in 
Child Psychology — 1966 yearbook of the National Society for 
the Study of Education, Part I — 1963; H.W. Stevenson, editor. 

Jay L. Weisman, “Critical Thinking Skills are Taught”; Fairfax 
Co. Public Schools Bulletin, volume XVIII, No. 3, December 
1981. 

Lawrence Kohlberg and E. Turiel (editors), Recent Research in 
Moral Development, Holt, Reinhardt & Winston, New York, 
1971. 

Daniel D. Wheeler and Irving Janis, Practical Guide for Making 
Decisions, the Free Press, New York, 1980. 

Jane R. Epperly, editor, Emphasis: Decisions, Olympus 
Publishing Co., Salt Lake City, Utah, 1977. 

David C. McClellan, W.N. Davis, R. Kalin, and E. Wanner, The 
Drinking Man, New York, the Free Press, 1972. 


' Richard E. Boyatzis “Power Motivation Training; a new treat- 


ment modality,’ from proceedings of the Sixth Annual 
Medical Scientific Conference of the National Council of 
Alcoholism, New York, New York Academy of Sciences, 1975. 

David W. Miller and Martin K. Starr, The Structure of Human 
Decisions, 1976. 

Alan Easton, Decision Making, a short course for Professionals, 
New York, Wiley Co., 1976. 

Edward Debono, Children Solve Problems, New York, Harper- 
Row, 1974. 

Barry K. Beyer, Teaching Thinking in Social Studies, C. Merrill 
Publishing Co., Columbus, Ohio, 1979. 

Irving L. Janis and Leon Mann, Decision Making, Free Press, 
New York, 1977. 


4 


The Mentally Retarded and Pseudoretarded 
Offender: A Clinical/Legal Dilemma 
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ecently, jails and, to a lesser extent, prisons 

have replaced those institutions traditionally 

mandated to care for the mentally ill 
and mentally deficient. In a sense correctional 
facilities have become de facto institutions for the 
chronically impaired. This process reflects a number 
of factors—namely ‘‘deinstitutionalization,”’ 
“decarceration,” and “decriminalization.” Unfor- 
tunately, without sufficient community care 
facilities, community mental health centers, group 
homes, halfway houses, detoxification centers. . ., 
these well intended philosophical models often 
merely provide the legal and political justification 
for the “dumping” of the mentally ill and mentally 
deficient prematurely and unprepared, back into 
society. 

Without adequate followup and aftercare pro- 
gramming many of these former clients end up on 
the streets. Unwanted and untreated it is little 
wonder that many have come into contact with the 
criminal justice system as both victims and of- 
fenders. This article looks at this phenomenon from 
a clinical/legal perspective. Hopefully a discussion of 
the major clinical and behavioral factors 
characterizing this population (mentally retarded 
and pseudoretarded) will provide a useful guide to 
jail and prison personnel. 


Characteristics of Deinstitutionalization 


The post World War II adjustment period peaked 
during the mid-fifties—a phen. .enon characterized 
by harsh correctional treatment and dense, 
custodial populations within mental facilities, in- 
cluding those for the mentally deficient. Indeed, our 
Nation’s prisons and veteran and state hospitals and 
schools reached their peak populations during this 
era. A reaction to these institutional conditions 
emerged during the 1960’s focusing on human 
rights and the quality of institutional care. The 
Warren Court initiated this effort by articulating 
the basic rights of the accused. Soon these concerns 
were extended to those deemed mentally incompe- 
tent (psychiatrically impaired, mentally retarded) to 
make reasonable decisions regarding their welfare 


and treatment. Here, the judiciary saw the need to 
provide legal advocacy for this class of citizens. Soon 
others followed suit and the three “D’s” surfaced as 
the models for the 1970’s: deinstitutionalization, 
decarceration, and decriminalization. And as these 
policies materialized the paradoxical interaction 
between the criminal justice and mental health 
systems became more evident and, some would 
argue, more complex. 

Significant milestones in the deinstitutionaliza- 
tion/decarceration process include the Baxstrom 
(1966), Dixon (1971), Wyatt (1971), Davis (1974), © 
Halderman (1977), and Youngberg (1982) cases. In 
Baxstrom v. Herold the U.S. Supreme Court ruled 
that Johnnie K. Baxstrom had been denied equal 
protection of the laws by the statutory procedures 
under which he was held at a New York State 
hospital for the criminally insane (Dannemora State 
Hospital). Deemed mentally ill while serving a 
criminal sentence, Baxstrom was held beyond the 
expiration of his maximum sentence. The Supreme 
Court held that this action and corresponding 
statutory justification violated Baxstrom’s civil 
rights (14th amendment) and those of the entire 
class which his case represented. 

This 1966 case was significant in that (1) it ter- 
minated the practice of extended institutionaliza- 
tion in New York, (2) established a critical precedent 
regarding both prisoners’ and patients’ rights, and 
(3) forced the immediate transfer of 967 patients 
from forensic (Dannemora and Matteawan) to civil 
mental health facilities (Steadman, 1972). Clearly 
the Baxstrom case served to illustrate the institu- 
tional dilemma regarding the “mad” and the “bad.” 
Consequently the mentally ill criminal offender is 
likely to be confined for longer periods of time under 
the paradoxical justification that prolonged intern- 
ment is needed for “treatment” and public protec- 
tion from these “potentially dangerous” individuals. 

Thus while Baxstrom initiated the decarceration 
process within forensic facilities, the Dixon (1971) 
case gave this movement additional fuel. The Dixon 
case went beyond its predecessor, Baxstrom, in that 
it challenged the assumption of dangerousness, the 
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single most critical factor determining long-termed 
forensic institutionalization (Thornberry, 1979). In 
1969, Donald Dixon and six other plaintiffs filed a 
class action suit against Farview State Hospital 
(Pennsylvania) challenging the constitutionality of 
their confinement. In 1971 the Court ruled in favor 
of the plaintiffs ordering all members of the Dixon 
class either released outright or reevaluated for 
treatment in nonforensic mental health facilities. 
Drawing similar conclusions, the Baxstrom and 
Dixon cases required that sentence-expired men- 
tally ill offenders be released from forensic (max- 
imum security) institutions to civil facilities or to 
the community. 

Another milestone in the deinstitutionalization 
movement was the 1971 Wyatt v. Stickney case. 
Wyatt involved the involuntary confinement of the 
mentally retarded in Alabama. Again, citing the 
14th amendment, the Federal Court ruled: ‘that 
improved standards of institutional operation must 
be implemented by the state” (Braddock, 1981:609). 
Granted, this case did not address the immediate 
release of an institutionalized class. Nevertheless, it 
did specify the “‘quality of care” to be provided by 
treatment facilities, a criterion which eventually led 
to the deinstitutionalization process. Furthermore, 
the quality of care was spelled out in specific terms 
including: (1) a humane environment, (2) sufficient 
and qualified staff, (3) individualized treatment 
plans, and (4) residence in least restrictive environ- 
ment. Indeed, the latter eventually became inter- 
preted in such a fashion so as to signify community 
placement—a process which led to the advent of 
group homes for the mentally ill and mentally 
deficient. 

The Wyatt decision influenced yet another foren- 
sic case: Davis v. Watkins (1974). By focusing on the 
quality of care issue articulated in Wyatt, the Davis 
class challenged the quality of their care at the Lima 
State Hospital, Ohio’s only forensic hospital. The 
Federal Court ruled in favor of the plaintiff, in effect 
imposing Wyatt-type standards to Lima State 
Hospital. In this ruling Wyatt standards were sum- 
marized by three broad classifications: (1) humane 
physical and psychological environments, (2) im- 
proved quality and quantity of staff, and (3) in- 
dividualized treatment plans (Heller, 1979). The 
Davis ruling also addressed the privacy, seclusion, 
educational and recreational issues as well as the 
documentation of institutional treatment and care. 

And in Halderman v. Pennhurst (1977) a Federal 
Court ordered the first closing of a U.S. mental in- 
stitution. Judge Broderick stated: “The confinement 
and isolation of the retarded in the institution called 


Pennhurst (Pennsylvania) is segregation. Equal pro- 
tectection principles prohibit the segregation of the 
retarded in an isolated institution such as Penn- 
hurst where habilitation does not measure up to 
minimally adequate standards (Broderick, 
1980:37-38).”” Pennsylvania appealed this decision 
all the way to the U.S. Supreme Court where final 
litigation is still pending (Pennhurst, 1981). In- 
terestingly, a number of other states joined Penn- 
sylvania in an amicus brief urging the court to 
reconsider judiciary fiat forcing the closing of men- 
tal facilities. As a group, these states argued for 
more time to progress toward the complex task of 
deinstitutionalization. The habilitation and treat- 
ment issues stood and were later reinforced by 
Youngberg v. Romeo (1982). 

The Youngberg case addressed the Wyatt stan- 
dards (seclusion, restraints, right to treatment, least 
restrictive environment) as they applied to Nicholas 
Romeo, an involuntary resident of Pennhurst State 
School and Hospital. The court was considering, for 
the first time, the 14th amendment rights of the in- 
voluntarily committed retarded person. In essence 
the U.S. Supreme Court held that involuntarily 
committed mentally retarded residents have a con- 
stitutional right to habilitation and training rele- 
vant to their personal safety and freedom from 
restraints (Youngberg, 1982). 

Ironically, judicial pressure for quality of institu- 
tional care has served to accelerate the deinstitu- 
tionalization process mainly because this (deinstitu- 
tionalization) represents the most economical solu- 
tion to the problem. Unfortunately, deinstitu- 
tionalization without adequate community services 
and integration often results in “dumping’—a 
phenomenon widely discussed in the mental health 
literature (Bassuk, 1978; Braddock, 1981; Reich, 
1978; Talbott, 1979; Throne, 1979). The theme is a 
similar one—impoverished, borderline ex-patients 
tend to drift toward that segment of society where 
they are most tolerated (Dunham, 1965). These 
areas, for the most part, are the slums where other 
marginals drift as well. Consequently, the ill- 
prepared, untreated mentally ill and mentally defi- 
cient are often frustrated and victimized under these 
circumstances and therefore are more likely to come 
into contact with the criminal justice system. 


Criminal Proneness of the Mentally 
Deficient and Pseudoretarded 


Criminal proneness and “dangerousness” are often 
seen as being related variables especially when 
associated with deinstitutionalized emotionally 
disturbed and/or mentally deficient ex-patients. 
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There is no consensus, however, regarding the in- 
terplay between these variables. Some view 
dangerousness as an innate variable—a 
characteristic of clinical syndromes or genetic fac- 
tors per se while others, on the other hand, see 
dangerousness as being a consequence of institu- 
tionalization, notably long-termed institutionaliza- 
tion in isolated, custodial environments. 

The belief in innate “madness” and “‘badness”’ is 
pervasive within Western society. Most of these 
theories are grounded in the Positive School pro- 
gressing from Lombrosian activism to the current 
trend of social biology and the belief in genetically 
predetermined behavior. Indeed, the advent of 
special institutions for long-term custodial care for 
the criminally insane, chronically mentally ill and 
the mentally deficient, such as Farview, Dan- 
nemora, Matteawan, Lima, and Pennhurst men- 
tioned earlier, was predicated, for the most part, on 
theories generated within the Positive School. 

Alternatively, the premise that total institutions, 
notably “negative” facilities such as prisons, state 
hospitals and state schools, generated much of the a- 
social and antisocial behavior manifested by their 
wards is perhaps best illustrated by the works of 
Erving Goffman (1961). Essentially, Goffman dis- 
cussed the artificial nature of total institutions and 


the subsequent consequences generated within 
these nonnormative environments. He noted that in- 


mates (patients, criminal offenders, residents, 
clients) of total institutions are forced into a limited 
number of status adaptations and that these institu- 
tional adaptations deviate markedly from those nor- 
mative, legitimate options available within the in- 
mates’ corresponding home world (noninstitutional 
social environment). 

Besides, the status choices within mental 
hospitals, forensic facilities, state schools, prisons, 
and jails are generally restricted to those with 
negative stereotypes. These stereotypes and the 
derogation (negative institutionalization) process 
leave a lasting and significant scar (proactive scar) 
on these inmates’ psyche, one they carry into their 
home world environment once released (Sykes, 
1958; Goffman, 1961; Scheff, 1967; French, 1978; 
1979). 

The recent advent of deinstitutionalization, 
however, has added a new dimension to this discus- 
sion—the transferability of dangerousness from in- 
stitutional to home world environments. Again 
there is no consensus, either among mental health 
or criminal justice personnel, that ex-mental pa- 
tients and ex-residents of facilities for the mentally 
retarded pose a potential danger to themselves or to 


others. Nevertheless, sufficient concern has surfaced 
concerning the potential dangerousness and vic- 
timization of those mentally ill and mentally re- 
tarded clients unceremoniously dumped into society 
with minimal or no followup care (Lion, 1981; 
Mikolajczak, 1978; Frederick, 1978; Tardiff, 1981; 
Forttrell, 1980). 

The Patuxent experiment perhaps best illustrates 
this dilemma. Patuxent was a total institution in- 
itiated in 1955 in Maryland for the treatment of 
mentally abnormal criminal offenders. The Patux- 
ent controversy focused about its indeterminate 
sentence policy which provided for incarceration un- 
til it was felt that inmates no longer presented a 
threat to society. Again we are at the heart of the 
clinical/legal problems presented in the first section, 
that of ill-defined clinical labels being applied to 
criminal offenders who are also perceived as being 
dangerous. This status, in turn, was used as legal 
justification for involuntary institutionalization 
beyond original criminal sentences. 

On July 1, 1977, Patuxent was closed by the 
Maryland Legislature and the remaining 33 in- 
mates were released. Followup studies of released 
Patuxent inmates as well as those released due to 
the Baxstrom, Dixon, and similar suits seem to in- 
dicate that these individuals were not significantly 
more dangerous than were their social counterparts 
not labelled criminally insane, emotionally dis- 
turbed, or mentally deficient (Thornberry, 1979; 
Steadman, 1972; Hoffman, 1979). 

The lack of a conclusive correlation between 
deinstitutionalization and potential dangerousness 
does not in itself totally rule out the criminal prone- 
ness premise. Indeed, the likelihood that long-term, 
chronically mentally ill and mentally retarded ex- 
patients will experience serious adjustment prob- 
lems, especially among those dumped back into 
society without adequate transitional and followup 
care, is very high. Clearly, those with the greatest 
needs are the mentally deficient and 
pseudoretarded. 

The mentally retardates are classified on a clinical 
continuum ranging from profound retardation to 
mild retardation with the former representing those 
individuals with the greatest degrees of mental defi- 
ciency. Both the American Psychiatric Association 
(APA) and the American Association on Mental 
Deficiencies (AAMD) recognize four levels of mental 
retardation: Profound (IQ=20 or less), Severe 
(IQ=20-34), Moderate (IQ=35-49), and Mild 
(IQ=50-70). Within this format the mildly retarded 
are seen as being “educable,” and the moderately 
retarded “trainable,” while the severely retarded 
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are seen as being “dependent,” and the profoundly 
retarded as those needing 24-hour supervision and 
assistance in activities of daily living (Williams, 
1980; Grossman, 1977). 

The APA Diagnostic and Statistical Manual 
(DSM-IID also recognizes a “borderline” classifica- 
tion. However, Borderline Intellectual Functioning 
(V62.89) is found under the V code supplementary 
classifications: “This category can be used when 
focus of attention or treatment is associated with 
Borderline Intellectual Functioning, i.e., an IQ in 
the 71-84 range. The differential diagnosis between 
Borderline Intellectual Functioning and Mental 
Retardation (an IQ of 70 or below) is especially dif- 
ficult and important when certain mental disorders 
coexist. For example, when the diagnosis is of 
Schizophrenic Disorder. . .” (Williams, 1980:332). 

This raises the issue of functional retardation—a 
phenomenon also termed “pseudoretardation.” In 
their article, Reiss, Levitan, and McNally noted: 
“Mentally retarded people who are also emotionally 
disturbed may constitute one of the most under- 
served populations in the United States. . . . Low in- 
telligence may increase the risk of emotional distur- 
bance and decrease the opportunity for adequate 
treatment” (1982:361). Regarding pseudoretarda- 
tion, they stated: “(This) category does not necessar- 
ily imply that successful resolution of the emotional 
problem would result in normal intellectual func- 
tioning. Instead, the concept permits the possibility 
that severe emotional disturbances can cause ir- 
reversible impairments in intellectual functioning” 
(1982:362). 

Long-term institutionalization, whether in mental 
hospitals or state schools, represents a significant 
causal factor in the exacerbation of emotional in- 
stability among the organically and functionally 
retarded. Furthermore, those most likely to ‘“‘pass’’ 
within society, usually as marginal, ex-patients, are 
the mild, moderate, borderline and functionally 
(pseudo) retarded. Certainly, the dependent retarded 
(severely and profoundly) are those least likely to be 
“dumped” onto the streets. Instead, they represent 
that segment of the mentally retarded population 
slated for intermediate care facilities and close 
supervision within habilitation-oriented community 
settings (Braddock, 1981). 

Thus, the emotionally instable ex-patient with low 
intelligence, notably one suffering from a poverty of 
socialization and education, who has been dumped 
back into society with little supervision or treat- 
ment, portrays the MR or pseudoretarded individual 
most likely to come into contact with the criminal 
justice system either as a victim or offender, or both 


(Reich, 1978; Steadman, 1978; Wing, 1978; 
Stelovich, 1979; Tardiff, 1979; 1981; Braveman, 
1980; Forget, 1980; Reiss, 1982). 


Clinical Factors in the Treatment of the 
Mentally Deficient and Pseudoretarded 
Offender 


A paramount clinical factor is the awareness that 
jail and prison environments, especially following 
initial incarceration, generally serve to exacerbate 
the stress level of emotionally disturbed clients. The 
recent (November 8, 1982) fire at the Harrison 
County Jail in Biloxi, Mississippi, illustrates this 
phenomenon. Here 28 died and 45 others were in- 
jured when the padded cell of a psychiatrically im- 
paired inmate was set on fire. French (1978; 1979; 
1981; 1982) addressed the issue of penal stress in a 
number of articles. Essentially he noted that: “In 
holding jails the uncertainty of one’s fate is con- 
ducive to excessive stress and normlessness and 
therefore more likely to result in rash behavior such 
as suicide, jailbreak, physical assault, sexual ag- 
gressiveness. .. . Psychologically, ‘holding’ jails are 
more disruptive than are serving jails, or any other 
penal facility for that fact, mainly because of the 
uncertainty associated with this ambivalent situa- 
tion” (1981:43). This situation is even more 
devastating for the emotionally disturbed mentally 
retarded and pseudoretarded inmate. Often jail 
stress is sufficient in nature to initiate the onset of 
major clinical syndromes and personality disorders. 

The challenge of determining relevant stressors 
among the emotionally disturbed, mentally defi- 
cient and pseudoretarded has only recently been suf- 
ficiently addressed. Reiss (1982) noted that: “‘some 
retarded people develop emotional disturbances 
similar to those found in intellectually average peo- 
ple. The assumption is that the problems are a func- 
tion of psychosocial experiences... . Intellectual 
deficiencies may play an important, indirect role, in- 
sofar as they lead to difficult social adjustment prob- 
lems, such as peer rejection, while limiting the in- 
dividual’s ability to understand and solve such prob- 
lems” (1982:362). 

Speaking on jail crises, French (1981) stated: “This 
situation is made worse by the absence of any viable 
inmate subcultural substitute for the inmate to 
identify with....The magnitude of this problem 
(personal disorganization) is contingent upon a 
number of factors, the most significant being the in- 
dividual’s ability to cope with a crisis situation” 
(1981:44). Not only are emotionally disturbed retar- 
dates more likely to experience excessive stress in 
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jail, their social environment may well be a major 
causal factor in their eventual incarceration. 

Ciccone and Kaskey (1979) suggested that “Life 
Change Units” (LCU) offer reliable indicators of 
both arrest and incarceration. The subjects in their 
study experienced marked increases in their life ex- 
periences immediately prior to their arrest. They 
argued that these life change experiences manifest 
themselves in antisocial acts which, in turn, often 
lead to arrest. Moreover, continued emotional in- 
stability during the adjudication process greatly in- 
creases the likelihood of conviction and incarcera- 
tion. A similar device, the “Legal Dangerousness 
Scale” (LDS) was used by Cocozza and Steadman 
(1974) in their study of dangerousness among releas- 
ed Baxstrom patients. 

Others (Braveman, 1980; Frederick, 1978; Lion, 
1981; Mikolajczak, 1978; Stelovich, 1979; Tardiff, 
1979; Thornberry, 1979; Wing, 1978) see a relation- 
ship existing between long-termed institutionaliza- 
tion in psychiatric or retardation facilities and in- 
creased emotional instability, including violent 
behavior, once released. It is not uncommon for 
higher-level retardates and pseudoretardates to ac- 
quire chronic clinical syndromes. Ostensibly, these 
symptoms are not generally associated with any 
organic etiological factors associated with mental 
retardation or developmental disabilities. Instead, 
the development of chronic clinical syndromes 
(schizophrenia, paranoia, depression) are usually a 
consequence of the institutionalization process and 
the deprivations thereof. Certain elements of these 
clinical syndromes and personality disorders may 
become latent (in remission) during institutionaliza- 
tion as the retardates learn to adjust to their en- 
vironment. Nevertheless, untreated, these symp- 
toms and disorders are likely to resurface (acute ex- 
acerbation) as these individuals come into contact 
with new stressors such as those associated with 
sudden deinstitutionalization, social isolation and 
exposure to the criminal justice system. Clearly this 
phenomenon poses a serious dilemma for jail ad- 
ministrators and personnel especially when it is 
estimated that up to 30 percent of all offenders are 
afflicted by some degree of retardation (Forget, 
1980). 

Major clinical syndromes commonly associated 
with the emotionally disturbed, mentally retarded 
and pseudoretarded include Organic Brain Syn- 
dromes, Schizophrenic Disorders, Paranoid 
Disorders, Atypical Psychosis, as well as Affective, 
Anxiety, Psychosexual, Impulse Control and Adjust- 
ment Disorders. Most Personality Disorders 
(Paranoid, Schizoid, Schizotypol, Histrionic, Nar- 


cissistic, Antisocial, Borderline, Avoidant, Depen- 
dent, Compulsive, Passive-Aggressive, and 
Atypical) can also be found within this clinical 
population as can specific Development Disorders 
(reading, arithmetic, language, articulation) 
(Williams, 1980; Spitzer, 1980; Stellern, 1976). 

Accurate assessments of these clinical features re- 
quire additional input regarding the nature of the 
offender’s retardation including the use of licit and 
illicit drug agents. Those afflicted by additional 
medical factors should have this information noted 
in their AAMD diagnosis. Here six categories, in ad- 
dition to psychiatric impairments, are used to 
specify etiological factors relevant to the client’s MR 
status: Genetic Component; Secondary Cranial 
Anomaly; Impairment of Special Senses; Disorders 
of Perception and Expression; Convulsive Disorders; 
and Motor Dysfunction (Grossman, 1977). 

A diagnostic profile, based upon accurate and cur- 
rent data, provides an indication of the types of 
chemical agents likely to be needed in order to 
stabilize acute exacerbation of psychotic, 
behavioral, and/or organic conditions. Three critical 
factors are warranted here: (1) knowledge of 
chemical agents previously prescribed, if any, for 
clinical syndromes (psychotropic medications), or 
neurological dysfunctions (anticonvulsive drugs) 
and the interaction of these agents and other illicit 
or over-the counter medications; (2) knowledge of 
any illicit or social (alcohol, caffeine, nicotine) drugs 
used regularly by the MR client; and (3) knowledge 
of allergies, metabolic factors, dietary deficiencies, 
and dangerous interaction (adverse reactions, con- 
traindications) of the composite chemical input by 
the MR client. 

Diagnostic and medical information is very 
helpful especially when attempting to stabilize an 
MR client experiencing neuropsychiatric episodes. It 
also provides a format for appropriate treatment. 
Equally significant are clinical/behavioral relation- 
ships. For instance, both schizophrenia and 
paranoia are major clinical syndromes associated 
with assaultive behavior including seemingly un- 
provoked self- and/or other-directed violence. Conse- 
quently, jail routines can unintentionally fuel in- 
trapsychic delusions which, in turn, exacerbate ag- 
gressive elements of the client’s psychosis (Tardiff, 
1979; French, 1981). 

Aggression, including sexual assault and arson, is 
also a common behavioral feature associated with 
emotionally disturbed persons, including retardates, 
afflicted with clinical and/or personality disorders. 
Jail and forensic situations hold the potential for in- 
itiating anxiety neuroses and adjustment disorders 
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among emotionally disturbed psychiatrically im- 
paired and mentally deficient clients. Panic 
disorders (attacks manifested by discrete periods of 
apprehension or fear), depression and mixed emo- 
tional states are commonly associated with these 
clinical syndromes. Those jail clients who previously 
experienced long-term psychiatric or MR institu- 
tionalization may also suffer post-traumatic stress 
disorders. Untreated, these anxiety and adjustment 
reactions could easily lead to self- or other-directed 
violence (Braverman, 1980; French, 1979; 1982; 
Spitzer, 1980). 

Disorders of Impulse Control represent a signifi- 
cant clinical feature associated with stress, one often 
overlooked within jail and other penal en- 
vironments. The most significant impulse control 
disorders associated with emotionally disturbed 
MR’s and psuedoretardates are pyromania and ex- 
plosive disorders. The rash of deadly jail and prison 
fires attest to the former while tantrum-like 
episodes (property damage, painting with human 
feces, physical assault) illustrate the latter 
(Williams, 1980). 

Treatment modalities run the continuum from 
chemotherapy to psychotherapy. Traditional 
therapies, chemotherapy and behavioral manage- 
ment (operant, classical), are used mostly to 
“manage” retardates within custodial facilities. A 
major problem with this narrow perspective is that 
“treatment” is usually for the convenience of the 
staff and not the mental health and developmental 
growth of the clients (Goffman, 1961). Reiss, 
Levitan, and McNally articulated the treatment 
dilemma as such: “professional attitudes toward 
retarded people pose another problem in developing 
needed services. Neither clinical psychologists nor 
psychiatrists have shown sufficient interest in the 
retarded population. The overwhelming majority of 
psychologists in the field are operant conditioners, 
focusing primarily on behavior management and 
educational problems. Although the contribution of 
this group has been substantial, a much broader ap- 
proach is needed” (1982:364). 

The treatment dilemma carries over to jail and 
other penal environments and for good reason 
(Silvestri, 1977; Peck, 1977; Wasylenki, 1981; 
Gobert, 1981; Friedman, 1976). Penal facilities, 
notably jail environments, are primarily custodial 
and punitive in nature. Currently, efforts are being 
made to more effectively utilize community and con- 
tractual mental health services within penal en- 
vironments. This poses a clinical paradox in that 
jails often represent the treatment facility of last 
resort for the substantial deinstitutionalized 


psychiatric and MR population—absorbing those 
clients not being effectively treated by those com- 
munity mental health facilities mandated to care for 
these people. 
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for Prison Administration in Nigeria 
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system in this country and expand capac- 

ity to incarcerate dangerous criminals 
and keep them in prison, we are not going to be ad- 
dressing the crime problem.” —Edwin Meese’ 

Even though the statement quoted above was made 
by Counsel to the President of the United States in 
regard to the prison conditions in the United States, 
the audience might as well have been Nigerians who 
are now experiencing the highest crime rate in 
history. In attempting to solve the crime problem in 
Nigeria, efforts have been made to focus on the police 
and the courts with less attention paid to the prisons. 
Consequently, there is a pitiable dearth of literature 
and research on the relationship between penal 
philosophy and prison administration and how these 
affect the crime situation. This article is an effort to 
correct this anomaly. It is necessary to examine the 
Nigerian prison system deeply and see how the penal 
philosophy (which is an embodiment and reflection 
of public reaction to crime) has hindered or facilitated 
prison administration. 

The crime rate in Nigeria has steadily increased 
since 1970 which marked the end of a 3-year Civil 
War (1967-1970). Most of the crimes committed are 
property-related and are committed by offenders, 
some of whom after fighting in the war were dis- 
charged and lacked opportunities for gainful employ- 
ment. However, most of the crimes are committed in 
urban centers by those who have migrated from the 
rural to urban centers in search of employment, 
glamour, and adventure. 

Cases of theft reported to the police in 1971 were 
90,045; in 1974 they were 126,862 and in 1975 
property-related offenses? were down to 108,282. In 
1976 they had increased again to 115,688 cases.* 

Rotimi (1982)* observes that the total inmate 
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population in all the Nigerian prisons was 9,203 in 
1969; 11,508 in 1970; 16,848 in 1971; 20,705 in 1972; 
and in 1981, it was put at approximately 36,000.° The 
steady increase in prison population in Nigeria is due 
mainly to the fact that few alternatives are made 
available to sentenced offenders (absence of probation, 
parole and so on practiced on a large scale). 

The increase in crime rate and, consequently, in the 
prison population, has meant additional problems for 
the prison administrators who have to contend with 
the perennial problems of overcrowding, custody, and 
rehabilitation of offenders. It is necessary to look at 
all these problems. 

When an average Nigerian is asked a question on 
how to curb crime, he or she usually focuses atten- 
tion on the two most visible parts of the criminal 
justice system, the police and the courts. The police 
should catch criminals with better results and the 
court should give stiffer penalties and dispose cases 
faster. Little thought is given to the prisons, espe- 
cially their ability to rehabilitate and therefore cut 
down on the number of people engaging in criminal 
activities. If, however, a discussion arises on why 
prisons fail to rehabilitate, many citizens blame the 
prison administrators for failing to rehabilitate. Lit- 
tle attention is paid to the fact that prison ad- 
ministrators are civil servants who execute programs 
which are embodiments of the public penal 
philosophy—programs that are inclined to be punitive 
rather than rehabilitative. Focus is now placed on the 
intertwined relationship between the public, penal 
philosophy and prison administration. 

As mentioned earlier, there is a dearth of literature 
or research studies which document the impact of or 
the relationship between penal policy and prison ad- 
ministration in Nigeria, yet it is common knowledge 
that the prison system of a particular society reflects 
the penal policy, philosophy and the sentiments ex- 
pressed towards crime by that particular society. 
Perhaps Thomas and Peterson (1977) throw light on 
this relationship: 


Prisons are a political entity, their very presence is the out- 
come of a political process, who runs them, how they are run and 
the goals they pursue and the resources made available for any 
aspect of their operation are no less illustrative of a political pro- 
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cess. ... A process over which those charged with either correc- 
tional or custodial responsibilities have pitifully little control.® 


Some of the problems afflicting the prison system in 
Nigeria have been briefly sketched by Rotimi (1982). 
This article is an expansion on that. 

The performance of the prison administrator’s 
duties is affected mainly at two levels. The first and 
most visible level is the legislative level and also 
through statutes that prescribe how the prison must 
be run. These two are usualiy official documents that 
embody the collective sentiment of the society. This 
will affect the official aims of imprisonment; it will 
also determine the amount of capital outlay ap- 
propriated by the government to run the prisons. It 
will affect salary structure of prison employees, the 
general conditions of service, housing, retirement, 
promotion and so on. For the inmates, it will affect 
sentencing, rehabilitation programs, and level of 
sophistication of security apparatus. 

The other level of public involvement will be mainly 
“unofficial.” This will include special interest groups 
that seek prison reforms, voluntary associations that 
help ex-offenders to readjust by helping them to re- 
settle with their families, obtain jobs or even travel 
to their places of origin after discharge. It also in- 
cludes such an existing organization like Discharged 
Prisoners Aid Society. It is my contention that the im- 
pact or lack of it of the society at large at the two 
major levels has created formidable problems for 
prison administration in Nigeria. I will examine these 
impacts in detail by firstly examining the aims of im- 
prisonment in Nigeria. The aims of imprisonment as 
set down by the government will determine the direc- 
tion of prison administration, whether the emphasis 
will be on punishment, retribution, or rehabilitation. 


Aims of Imprisonment 


In Nigeria, the aims of imprisonment have not been 
concretely laid down in form of a statute, but it is 
generally assumed that they are retributive, deter- 
rent (general and specific) and reformative (Rotimi, 
1982). If the above lead to nonrepetition of crime, the 
offender would ultimately have been rehabilitated! 
As Adeyemi (1968)’ has rightly observed, treatment 
has never been the declared aims of any sentence. 
This argument is supported by a common observation 
which reveals that only a very small percentage of 
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prisoners are involved in rehabilitation programs, 
e.g., vocational rehabilitation, remedial educational 
programs, and so on. Although the government has 
not categorically pronounced the aims of imprison- 
ment to be the rehabilitation of the offender, some re- 
cent official pronouncements point to this direction. 
For example, in the 1975-81 4-year development 
plan,® the policies and objectives were stated as 
follows, 


Reorganization and reintegration process to continue, 
Decongestion of prisons 
More skilled manpower 
Rapid expansion of facilities 
Expansion of prison farms and industries to permit easier and 
smoother reintegration of prisoners on their discharge. 
Also, support programs consist of proposed 
establishment of prison agricultural farms at a total 
cost of N 32.4 million, establishment of 3,000 acre 
prison farm in each state with a prison population of 
400 per farm. Also, expansion of prison industries. 
The Fourth Development Plan, 1981-85, carries the 
third 4-year development plan further. It emphasizes 
the improvement in the management of prison farms 
and industries. Briefly it states, 


Such farms and industries will be better equipped and developed 
with a view to achieving a high degree of self-sufficiency and 
equipping prisoners with the necessary skills to facilitate their 
reintegration into society.® 
It can be observed that there is a gradual change 

and emphasis on rehabilitation which is in line with 
modern penological thinking. How the programs of 
rehabilitation are successfully executed will depend 
on the actual availability of the necessary monies and 
the recruitment and retention of the qualified staff 
to carry on the programs. It will also depend on an 
accurate classification and evaluation of the inmates 
to insure that those who partake of the programs are 
mentally and physically qualified and that they are 
interested in taking part in the programs without any 
coercion. All these will constitute problems and the 
challenges to which the prison administrator must 
respond. The staff is the first in line of problems to 
be examined as problems of staffing will reverberate 
through the entire system. 


Staffing 


It is necessary to examine the entry qualifications 
of the staffs (junior or senior), the duties expected of 
them to perform, the remunerations that accompany 
the performance of these duties. If the remunerations 
are out of alignment with requirements of job perfor- 
mance, it will affect the morale of the staff and this 
could result in high turnover rate, a very knotty prob- 
lem for successful prison administration. In addition 
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to the entry qualification and required job perfor- 


mance, it will be necessary to compare the job re- 
quirements of prison workers of the same qualifica- 
tions with those in other arms of the government. 
This will be useful in concluding whether the salary 
scale offered the prison officer is justified and it will 
throw light on the understanding of the job satisfac- 
tion of the prison officer. 


Junior Staff (Warders and Wardresses) 


The entry qualification for warders or wardresses 
is class 4 secondary school (10th grade) plus 3 months 
on-the-job training. The duties of the warders include 
examining cells, locks, bolts and so on. It also includes 
reporting of offenses to the superintendents, watching 
inmates at cells, playgrounds, workshops, dining 
rooms, worksites and so on (S.O. 529).?° 

For the chief warders, the workload is even more. 
It is specified in Prisons Standing Orders, as follows, 


General control of the entire prison in the absence of the 
superintendent of prison, attend parades, keep chief warder’s jour- 
nal up to date, locate the record of every prisoner ordering punish- 
ment of prisoners, supervision of prison stores, be present at 
recreations outside prison walls. 


The prison workers are exposed to the dangerous of- 
fender population for the entire period of performing 
their duties. For those assigned to the workshops, 
they are further exposed to psychotic criminals, using 
dangerous weapons; chisels, hammers, saws and so 
on. While the duties outlined above are expected of 
the warders, they are paid the same salary with their 
counterparts of the same qualifications who work for 
8 hours from Monday to Friday in well-aerated or air- 
conditioned offices in other branches of the 
government. 

It is more than obvious from the above that the 
salary of the junior staff is not commensurate to his 
job performance and responsibilities. For this reason, 
it has been difficult for the prison administrator to 
recruit enough qualified staff. Okediji (1968)" inter- 
viewed a sample of the junior staff workers at both 
Agodi and Kirikiri prisons. The result is most reveal- 
ing: 0.81 percent of the warders were illiterate, 13.8 
percent of the warders had below sixth grade educa- 
tion, 53.66 percent had sixth grade education, 15.45 
percent finished secondary modern school (9th grade), 
5.69 percent had class 4 of 10th grade education, 4.80 
percent finished high school and 5.69 percent had 
technical education. The consequences of the above 
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are obvious; some of the warders might not be able 
to read, much less translate prison regulations ac- 
curately. Lower educational qualifications will limit 
upward mobility. Indeed, when Okediji (op. cit.)'? 
asked the warders, “Are you satisfied with your pro- 
motion system?,” 71.53 percent were not satisfied. 
Only 24.38 percent were satisfied. 

Coupled with low education and low salary is the 
high fertility among the junior staff. This puts an 
added strain on them. Okediji (op. cit.) discovered that 
an average junior staff had 7.6 children and many 
other dependents. 

Among the consequences are lack of morale or low 
self-esteem, because of low educational standard. 
Tinubu (1968)** observes that some warders even 
turned to inmates for counseling! Low education not 
only leads to low or lack of self-esteem but also in- 
ability to accurately anticipate the consequences of 
some actions. These could spell problems for prison 
administrators, especially in the area of security. For 
the unscrupulous warder, for example, dealing in con- 
trabands could be an avenue for an additional income. 
This is accomplished either by bringing contraband 
items inside the prison or making previous arrange- 
ment with an inmate for purchase of an article; for 
example, tinned milk, sardines, ovaltine, and so on. 
This action is sometimes executed as follows: The in- 
mate waits with his wares at a special location close 
to the prison’s perimeter walls. When the pre- 
arranged time comes, the inmate throws the items 
over the wall and the warder (usually off duty) picks 
it up, sells it or barters it for cigarettes, or, in extreme 
cases, marijuana. This trafficking creates serious prob- 
lems of security and discipline. The senior staff are 
not exempt from general problems affecting staff. 


Senior Staff 


The senior staff member either entered the service 
as a cadet-assistant superintendent of prisons or 
directly as a superintendent of prisons after having 
obtained a university degree. As in the case of the 
junior staff, it is necessary to outline the duties ex- 
pected of the senior officer vis-a-vis his counterpart 
in the nonuniformed branch of the civil service who 
works for 8 hours a day, Monday to Friday, and earns 
the same salary as the prison officer. The Prison 
Standing Order Number 438, outlines the duties of 
the senior officer, usually a superintendent. 


The Superintendent shall exercise a close and constant personal 
supervision over the whole prison. 

The Superintendent shall make a night inspection every week 
at an uncertain hour between 2300 and 0500 hours. 

The Superintendent shall not spend a night away from his 
quarters without previous permission from the Director or Assis- 
tant Director of Prisons. 
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The Superintendent must also look after and have 
a list of all keys in the prison. He must receive ver- 
bal reports accounting for all prisoners in his 
custody,'* when unlocking prisons, at 100 hours, at 
1330 hours, at 1600 hours, and at lockup at night. 

The Standing Order Number 457 also says that the 
superintendent must maintain the daily journal, 
supervise corporal punishment, account for inmates 
restrained, account for escapes, death, execution. He 
must have knowledge of the inmates’ cash in the 
possession of the prison, inspect and taste prisoners’ 
food, and ensure that proper rations are given to 
inmates. 

In addition to the above, the Superintendent must 
ensure that appropriate actions are taken to forward 
notices of appeal. He must act as the public relations 
officer between his prison unit and the public. He 
must pay his staff’s salary. The list is endless. With 
all this burden of duty and extremely high respon- 
sibility, he is likely to be on the same salary scale with 
his counterpart who is a school teacher or an office 
worker who works a normal 8-hour day in other arms 
of the government. 

The superintendent also has to wear a uniform for 
most of the day (especially during the working hours). 
Although little research has been done on this, the 
author feels that sometimes, the uniformed officer 
could feel “imprisoned” in his own uniforms. 
Uniforms lead to a loss of personal identity, and, 
sometimes freedom. The wearer becomes “an officer” 
instead of an individual. His actions are defined by 
the label “‘officer.’’ The fact that he wears a uniform 
limits the universe in which he can operate. He can- 
not do shopping on his way from work, he cannot eat 
at any roadside eating place (“buka’’) and, in fact, he 
cannot go to the bank or post office and join the 
endless queues or freely mix with people. By the 
Nigerian culture, such activities will tend to 
“devalue” his prestige as “an officer.” This is not, by 
any stretch of imagination, an argument against 
wearing of uniforms. In fact, the uniform enhances 
the officer’s authority as Nigerians seem to pay 
deference to those in uniform, a practice which 
became very much in vogue during the military 
regime. Outside the locale of duty, however, the 
prison officer is confined in his activities as he loses 
anonymity. Some type of compensation or incentive 
must be built into the system to compensate him. 
Other problems which are experienced by both junior 
and senior officers pertain to accommodation and 
transfer. 
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Many officers still live away from the prison bar- 
racks. This means that, in case of emergency 
(especially an escape or riot), it is difficult to get in 
touch with the security personnel as the majority of 
homes have no telephone, even though S.O. 710 
specifically states, 


Warders will normally live in departmental quarters. 


They still live far away in the cities more often than 
not. Senior officers live side by side with warders in 
the barracks or they live many kilometers away in 
the city, a situation which prevents quick communica- 
tion with the officer or exposes him to dangers dur- 
ing a night inspection. In case of cities like Lagos or 
Ibadan, the officer has to negotiate his way through 
the “go slow.” He might be late to work, completely 
exhausted after spending hours on the road. The next 
problem concerns transfer. 

Both senior and junior prison officers are subject to 
transfers during their time of service. This means, 
that, at any time, an officer is subject to be trans- 
ferred from one part of the country to another. Firstly, 
I will look at the advantages of this practice and 
weigh them against the disadvantages. This practice 
allows the officer a full exposure to the diversified 
cultural and geographical aspects of the country. 
However, some disadvantages are inherent in the 
practice. Transfer is a very inconvenient undertak- 
ing for the officer as he has to move all his belong- 
ings from one place to another, find new banks, new 
friends and in some cases, a new accommodation. For 
the entire family, it could be devastating. Wives have 
to change jobs and in the case of professional women, 
opportunities might not be available in her husband’s 
new place. This might lead to loss of income for the 
family, or, if the wife chooses to remain behind, it can 
lead to separation or divorce. For the children, the of- 
ficer has to find new schools and these children might 
have to learn a new language and find new friends. 
For all these, there should be some form of compen- 
sation built into the system. This should be either in 
the form of salary or generally superior conditions of 
service. In the absence of the above, some alternatives 
are sought by the prison staff. This results in high 
turnover rate or/and for those remaining, a disgrun- 
tled staff. 

The typically dissatisfied senior officer, if he hap- 
pens to be a graduate, usually seeks an interdepart- 
mental transfer, or he resigns to take a more lucrative 
job. For the warders, a new escape valve has recent- 
ly been discovered—the Universal Primary Education 
program which trains high school or secondary class 
4 certificate holders to be primary school teachers. 
This program not only serves as a ladder for im- 
mediate upward mobility but also a new path which 
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might eventually lead to a university degree. 
Perhaps, Tinubu (1968) sums up the attitude of the 
staff: 


Reported attitude of indifference and expectation of opportunity 
to transfer to other services.** 


This, Tinubu continues, leads to “annual wastage by 
way of resigning and discharge higher than that of 
police and customs service.” The next headache for 
the prison administrator is the area of inmate 
management. The problems discussed here will focus 
on such things as classification, vocational rehabilita- 
tion, remedial education congestion, and the general 
inmate welfare. It is necessary to examine these pro- 
blems individually to see how the prison ad- 
ministrator in Nigeria copes with them. 


Inmates 


Since the aims of imprisonment include securely 
containing the inmate within the prison, 
rehabilitating him and returning him to society ina 
physically sound condition, the prison administrator 
has to contend with problems of security, classifica- 
tion, vocational training, remedial education, general 
inmate welfare, and so on. Because of its importance, 
it is necessary to firstly examine classification. 


Classification 


In Nigeria, inmates are not necessarily classified 
according to the seriousness of their offenses except 
for condemned prisoners who are usually separated 
from the general inmate population, rather, they are 
classified according to the number of years for which 
they were convicted. This has some implications. For 
example, a career or dangerous criminal who has got 
a light sentence because he was able to afford a very 
good lawyer, might end up in the same prison with 
a person who has committeed a less dangerous crime 
but who was too poor to get a good lawyer to plead 
his case for him. Besides, the same prison might hold 
a career prisoner, a debtor, a detainee or even those 
still awaiting trial. This mixture provides an at- 
mosphere of contamination for those not yet launched 
into career criminality. 

There are no separate facilities for the psychiatric 
criminals. These are “warehoused” in the prisons 
where they lack adequate care by psychiatric nurses 
and doctors. This creates a dilemma for the prison ad- 
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ministrator who can neither provide facilities for 
treatment nor possesses the authority to transfer 
them to psychiatric hospitals without going through 
a lot of bureaucratic red tape. 

The problem of classification is aggravated by lack 
of diagnostic centers where sociologists, psychiatrists, 
psychologists and social welfare workers can ade- 
quately test and screen inmates for various programs. 
Besides, there is no accurate instrument for I.Q. or 
personality tests in Nigeria. In discussing classifica- 
tion, the “special class” prisoners deserve special 
mention. The inmates in this category are those who, 
prior to incarceration, held responsible positions in 
the government or who are expatriates. They enjoy 
special privileges. They don’t engage in physical 
labor, they wear special uniforms, eat better and 
richer food and are housed in buildings with special 
facilities. This system was apparently introduced by 
the British who wanted to minimize the effects of in- 
carceration on their imprisoned citizens. While this 
classification may be an advantage to the prisoners 
concerned, its disadvantages are also obvious. It 
creates a dual system of justice to inmates in general, 
who are already skeptical of the system. Moreover, 
most of the “special class” inmates are usually white 
collar criminals who used their positions to mis- 
appropriate government funds. To give them special 
privileges over petty thieves seems far from equal 
justice of all citizens before the law. It is necessary 
to turn attention away from classification to another 
aspect of inmate problems, vocational rehabilitation. 


Vocational Rehabilitation 


Vocational rehabilitation serves many purposes. It 
keeps the inmate from being idle, it promotes good 
working habits and, in cases where certain trades are 
learned, it ensures prospects for jobs after discharge, 
thereby solving the problem of unemployment—a 
situation which induces criminal behavior. Although 
the following are available in Nigerian prisons— 
carpentry, tailoring, mat making, cane weaving, and 
so on—the percentage of inmate involvement is very 
low. Idada (1968) expands further: 


The prison statistics show that only a small portion of the total 
prison population are effectively and gainfully employed, mainly 
in departmental projects.'” 


The number of inmates participating in the programs 
could be increased if more funds were made available 
to produce materials and hire more qualified person- 
nel. In this situation, the institutional needs take 
priority over inmate rehabilitation. The next problem 
to be examined is overcrowding. 
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Overcrowding 


It is common knowledge that when human beings 
are enclosed in a small space, there is heightened in- 
teraction not to talk of health hazards as disease 
spreads very rapidly in a congested environment. It 
also induces riots. The director of prisoners observed 
in 1980 that the prison capacity was exceeded by 
8,310.* Earlier, Osagie (1968), the former director of 
prisons, put the prison population of Kirikiri at 1,103 
even though it is expected to hold only 785 prisoners.’® 
Nacci, et al. (1977),?° dramatize the effect of over- 
crowding. In a 26-month study of effects of over- 
crowding in some United States penitentiaries, eight 
homicides were reported, so also were many rule- 
infractions not unconnected with overcrowding. Apart 
from overcrowding, there are also problems connected 
with inmate welfare, for example, food, medical care, 
education and so on. 


Food 


Food is very essential to the inmate’s well-being; 
more often then not, prison riots have taken their 
roots from inmates’ discontent with food. In Nigeria, 
where many free citizens cannot boast of three square 
meals a day, it sometimes constitutes a dilemma 
whether prisoners should enjoy special meals which 
they otherwise could not enjoy in the free world. To 
the outsider, this may create “hotel-like”’ prison con- 
ditions which so many citizens will complain about. 
Normally, inmates are provided enough food to keep 
“body and soul together.’”’ However, some inmates 
could be put on “special diets” on the recommenda- 
tion of the doctor. Many inmates are aware of this, 
and, as can be expected, they sometimes take advan- 
tage of it. They can feign sickness and go to the 
hospital where the doctors can be manipulated into 
putting them on “special diets.’”’ Some of the items 
of special diet, beverages, sugar, tinned milk, are 
usually sold in the black market or bartered for 
cigarettes instead of being consumed! More people on 
special diets squeeze the already tight budget further 
and this constitutes a headache for the prison ad- 
ministrator who is usually provided with enough 
money to allow for only diets which will “keep body 
and soul” together. It is also necessary to look at 
education in the prisons. 
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Education 


Programs of education in the Nigerian prisons in- 
volve teaching the inmates to read and write, prepar- 
ing them for vocational and professional exams. On 
occasions, some prisoners have taken advantage of 
the educational opportunities provided by the prisons 
to obtain professional certificates in such professions 
as accounting, secretaryship and so on, but these pro- 
grams could benefit more inmates if funds were pro- 
vided for more elaborate programs that would involve 
employing more teachers or improving the library 
facilities. 

Apart from the general problems outlined above 
which arise out of the official policies on prisons, there 
are other problems which the prison administrator 
must also contend with. These problems reside in the 
inmates themselves or the nature of imprisonment. 

As Tanner (1972) has rightly pointed out, many 
prisoners believe that “crime pays at the top.” They 
read in the papers of reports of corruption involving 
high government officials. They are also aware that 
many “commissions of inquiries” into the crime never 
lead from dramatic revelations and court scenarios 
to indictments. Even when indictments take place, 
the culprits will get light sentences as “special class” 
prisoners. 

Many prisoners don’t see themselves as 
“criminals.” They define their situation as “trying 
to get their own share of the ‘oil boom.’ ” 

As Tanner (op. cit.) also points out, many prisoners 
see their incarceration as a result of bad luck, bad tim- 
ing, or even a result of evil machination of their 
enemies—real or perceived. Since some prisoners 
don’t see themselves as criminals, it is difficult for 
them to mentally “submit” themselves to “rehabilita- 
tion.” This situation provides a vicious circle where 
prisoners leave prisons vowing to be “more careful.” 
This results in their being siphoned back into 
criminality, and recycled back to the prison, which 
results in bulging recidivism. 

Even when prisoners are released, the government 
regulations continue to punish them. They are 
banned from government employment and their 
memberships in professional bodies are automatically 
lost. The effects of such practices are aptly stated by 
a prisoner interviewed by the Okedijis (1968). 

If we cannot find gainful employment after completing our 
prison sentence, we have no choice but to steal. After all, we are 
sure of our room and board irrespective of low standards of life.” 

Many of the discussions above relate to the conse- 
quences of official policies of the prison and how they 
affect prison administration. It is now necessary to 
turn attention to the “nonofficial” public comprising 
citizens groups, voluntary associations and so on. It 
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‘is necessary to examine how the relationship between 
nonofficial public also affects prison administration. 


The Public 
As aforementioned while it is necessary to examine 
how the government policy has hindered or facilitated 
prison administration in Nigeria, it is also necessary 
to examine the role of private citizens. Perhaps Amos 
Reed (1981) describes this relationship accurately. 


The healthiest correctional programs are those that have broad 
participation from private groups. . . . Professional affiliations, 
advocacy groups and many correctional policies and procedures 
as well as statutes are best when there is general discussion and 
input from citizens outside governmental corrections agencies.”* 


Unfortunately, in Nigeria, citizen participation in the 
process of corrections is very low! It is pertinent, 
however, to mention two groups presently in opera- 
tion. These are Discharged Prisoners Association and 
Prisons Visitors. 


The Discharged Prisoners 


The Discharged Prisoners Aid Society is the most 
prominent and active citizens group which caters to 
discharged prisoners. The Lagos branch which was 
inaugurated over 30 years ago comprises citizens from 
all walks of life (lawyers, pastors, doctors, and so on). 
The financial assistance rendered to ex-convicts 
varies from financing the transportation of the 
discharged prisoner to his home to buying tools or pro- 
viding financial assistance for them to start some 
trade. Despite the apparently good intentions of this 
group, it has failed to attract businessmen or other 
citizens who could donate money or offer employment. 
Also for lack of funds it has not been possible to do 
followup studies on those who have received 
assistance in the past years. 


The Prisons Visitors 


The Prisons Visitors occasionally visit prisoners to 
ensure that some standards are met by the physical 
environment. Occasionally, inmates are interviewed. 
These visits are very infrequent and whenever they 
occur, they are conducted in such an official manner 
that visitors only see the “bright side of things.” Even 
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when the conversations take place between visiting 
members and inmates, they are done under the gaze 
of prison officers. 

Conspicuously absent are such citizens groups as 
the Local Review Boards that exist in England 
(Burns, 1978) or such as the Howard Penal Reform 
Group which has successfully campaigned for such 
prison reforms resulting in building day training 
centers, group work, halfway houses, suspended 
sentence and so on (Mays, 1975).”5> Also in the United 
States are Public Parole Boards, Citizens Group for 
prison welfare, halfway houses, and so on. 

Apart from lack of adequate citizen participation 
the Nigerian prison system is sometimes a target of 
adverse publicity by the press. A few examples are 
in order here. On December 5, 1978, the Daily Times 
had a caption, “More Warders in Court.”** They were 
charged with “behaving” in a manner “calculated” 
to commit breaches of discipline. Earlier, on 
December 1, 1978, there was a headline, “140 
Warders Charged.’’®’ The warders were charged with 
“fomenting” industrial action. On December 21, 1978, 
there was another headline, ““Warders ‘Axed’ Over 
Publication.”** A warder was being charged for 
writing to the press about some things happening in 
his department. On November 23, 1980, there was 
another headline, ‘20 Prisoners Escape from 
Maiduguri Prison.’’** This adverse publicity helps to 
reinforce the negative image of the prison as where 
“nothing good” comes from, thereby crystalizing the 
public apathy towards it. Stories of prisoners who suc- 
cessfully gain certificates during incarceration, those 
who become “born again” Christians and so on, go 
unnoticed. Tanner (op. cit.) summarizes why such 
negative feelings towards the prison exist. 


. . .the public is overwhelmingly against any further relation 
of prison condition, ordinary person’s life is too unstable for him 
to take a more relaxed view of criminals.®. 


He goes further, 


In money economy, property becomes valuable and society views 
stealing with seriousness. . .prisons are called “hotels” because 
prisoners are privileged in terms of their standards of living, they 
are too comfortable when compared to the general population who 
work longer, harder and eat less, deprivation of liberty seems 
relatively unimportant to them. 


Apart from lack of participation and negative 
publicity, the public labels the prison officer as 
revealed in a popular saying in Nigeria—“‘A prison 
officer and a prisoner are all ‘prisoners.’ ”’ It is the 
prison administrator who bears the brunt of these at- 
titudes. Having examined the effects of public penal 
policy on prison administration, it is necessary to of- 
fer some suggestions for improvement. 
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Discussions and Recommendation 


It is safe to conclude from the foregoing discussions 
that the prison administrator has got to contend with 
many problems inherent in the nature of the system. 
The administrator works in an organization where 
there is an imbalance of power relationship between 
it and those forces external to it. Problems are ag- 
gravated because the government has not complete- 
ly resolved the ambiguity between the punitive and 
rehabilitative penal philosophies. To complicate 
things further, the prison administrator has no con- 
trol over the flow of capital to execute many pro- 
grams, and, as Peterson and Thomas (1977)* have ac- 
curately pointed out, the administrator does not even 
have control over who will become members of his 
organization. For example, the best inmates are 
always constantly removed by release. The general 
apathy of the public means that the government is 
not usually under any pressure to make changes. 

No discussion on the Nigerian prison system is com- 
plete without a special reference to the conference on 
the system, which was held at the University of 
Lagos, Nigeria, in 1968 (July 1-5). The conference ex- 
amined many aspects of the prison system and con- 
cluded by making 25 recommendations. These recom- 
mendations ranged from the government making a 
clear-cut penal policy to improving the general con- 
ditions of staff and inmate. It is necessary to comment 
on some of the recommendations as they are very per- 
tinent to the discourse of this paper. 

One of the recommendations was the establishment 
of classification centers in each state of Nigeria. This 
will be an expensive undertaking even if the number 
of states were smaller (Nigeria now has 19 states and 
hopes to create more). It is doubtful, also, if there will 
be enough staff (psychologists, psychiatrists, social 
welfare workers, and so on) to man the classification 
centers. This writer will rather suggest the creation 
of a few administrative regions for the sake of inmate 
classification. Each region will have a diagnostic 
center (about four will be enough). These centers will 
have adequate staff to classify inmates according to 
some set criteria. 

Another recommendation concerns bridging the gap 
between the government and the prison service. Such 
a gap would be filled by a prison service commission 
or a prison council. To carry this further, the writer 
would like to suggest members to be composed of peo- 
ple spanning the entire society: doctors, lawyers, 
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police officers, retired prison officers, laymen, politi- 
cians and so on. 
Another recommendation concerns need for expert 
and legal division. This writer would suggest further 
that such a division works rigorously with the 
universities. 
The 24th recommendation concerns the need to 
employ psychiatrists, psychologists, and sociologists 
in the prison department. While this recommendation 
is laudable, it is doubtful whether it is practical in 
view of the present manpower situation in Nigeria. 
As Igbinovia (1981) has rightly pointed out in case 
of the Nigerian police,** there were only 10 
psychiatrists in Nigeria in 1966; today the picture has 
not changed much despite an estimated population 
of over 70 million. 
One thing was conspicuously absent in the list of 
recommendations, the advocation of the participation 
by the general public in prison reform and ad- 
ministration. Extensive education and publicity is 
very essential in this direction. The public needs to 
be made aware of the necessity to change or modify 
its image to the prison. The public needs to be made 
aware that punishment alone does not rehabilitate. 
The general public can help influence legislation that 
will provide enough capital for better and more 
buildings, better staff and excellent conditions of serv- 
ice. These are needed either to keep the dangerous 
prisoners longer or effect programs of rehabilitation. 
Businessmen can become more active in providing 
jobs and monies necessary to resettle discharged 
prisoners. It is necessary to educate the public, that 
it is to the society’s best interest to rehabilitate some 
prisoners rather than continue to recycle them 
through the criminal justice system. Reed (1981) em- 
phasizes the benefits of citizen participation and the 
benefits to be derived. 
They [citizens] will become informed about causes of anti-social 
behavior, about needs and problems of the agency and of their 


clients, and can become aides in effective positive change and 
in obtaining resources.“ 


Crime is a general problem that affects the majority 
of citizens. These citizens must actively involve 
themselves in solutions to criminality. 

It is of extreme importance to actively involve the 
universities in some aspects of prison administration. 
The Nigerian prison system is too limited in staff, 
funds, and expertise to carry out all necessary 
research. The universities can help in program 
evaluation, cost and benefit analysis, staff training, 
group counseling, and so on. The association between 
the two institutions is mutually beneficial. It provides 
rich areas of research and sources of dates and prac- 
tical training for the university. It will add needed 
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prestige to the prison; some positive findings through 
university research could convince the skeptical 
public that the Nigerian prison system is not all 
stories of failure. The association can attract better 
qualified staffs, especially new university graduates 
who might want to pursue a career in the prison 
system. 

Since Nigeria is undergoing major rapid economic 
and social changes, it will be interesting to see how 
the prison system will continue to be affected. In 1979, 
for example, the country adopted an American-type 
constitution. Although not a single line was devoted 
to the Nigerian prisons in the new constitution, 
chapter 5 deals extensively with citizens’ rights. It 
will be interesting to see whether the law will be 
eventually confronted with the rights of inmates. 
Recently, in the United States, for example, in Texas 
v. Estelle, the Supreme Court ruled that the Texas 
Department of Corrections violated inmates’ constitu- 
tional rights in the areas of overcrowding, security 
and supervision, health care delivery, discipline and 
access to courts (Cohen, 1981: 252).** It will be instruc- 
tive if a hypothetical situation arises where inmates 
want to know whether the Nigerian prison system is 
bound by law to provide good food, good medical treat- 
ment or whether these basic rights go down the drain 
with incarceration. 

To alleviate the problems of staff shortage, the 
Nigerian prisons should embark on building modern 
barracks which would house staffs of all categories. 
Since these barracks are usually almost rent-free, it 
would solve one of the problems of accommodation, 
especially in big cities where rent accounts for about 
one-third of an officer’s salary. Because it is free and 
close to place of work, it will be an incentive to the 
staff. This will compensate for the extra hours put in 
at work and the hard conditions under which prison 
officers work. 

The agricultural activities of the prison system 
could be extended where farming is mechanized. The 
food produced could sustain the inmate population, 
and even excess sold to staff at considerably reduced 
prices. In Nigeria, where food accounts for a substan- 
tial part of one’s salary, this will be another incen- 
tive for staff. 

The present prison administrative structure needs 
to be modified so that the prison becomes a 
semiautonomous institution where the director can 
communicate directly with the Commissioner for In- 
ternal Affairs. Also there needs to be a more har- 


monious relationship between the court, police, and 
prisons. 
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A rigorous effort should be made to divert many of- 
fenders away from the prisons. Temporary jails, at- 
tached to police stations, could be built to relieve the 
prison of added ATM (Awaiting Trial) population. 

The extended family system can be utilized by the 
criminal justice system. In the villages, offenders who 
don’t constitute threats to the society could be sub- 
ject to the supervision of local chiefs or prominent 
figures. Even in the urban centers, offenders could be 
bound over to be supervised by prominent members 
of clan or ethnic association to which the offender 
usually belongs. 

The curricula in Nigerian law schools need to be 
reviewed to include courses in social and behavioral 
sciences. This could have a long-term effect on senten- 
cing. Judges with better understanding of human 
behavior will be more inclined to use more alternative 
means to imprisonment. Also, judgments should not 
be totally based on precedents but also on social and 
psychological conditions accounting from crime 
commission. 

It is necessary for the Nigerian government to con- 
tinue to pursue programs which will minimize 
unemployment for the general population, stem rural- 
urban migration, and discourage conspicuous con- 
sumption. The use of fines, suspended sentencing, pro- 
bation, parole and so on should be experimented. 


Summary and Conclusion 


This paper has briefly examined the present penal 
philosophies and practices in Nigeria, how they at- 
tempt to provide answers to the challenge of a rising 
crime rate, and how they consequently affected the 
administration and management of the prison 
system. The penal practices are examined from two 
levels. The first level is where penal sentiments and 
practices are made “official” in the form of legisla- 
tion, statutes, decrees and so on. At this level, many 
prison programs are directly affected, for example, 
salary scales for staff, building accommodations for 
both staff and inmates, and general inmate welfare. 
Because of the direct bearing of this level on the day- 
to-day running of the prison, it has direct impact on 
prison administration. 

The second level, “unofficial,” is that at which the 
average citizen can have a direct input in the affairs 
of the prison. This could be in the form of pressure 
groups to push legislation which is favorable to the 
prisons or voluntary discharged prisoners. Whatever 
happens at these two levels above will have serious 
impact on prison administration. Because of public 
apathy and lack of clear-cut penal philosophy of the 
government, the prison administrator in Nigeria is 
sometimes confronted with problems of staffing and 
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inadequate funds to execute programs that would 
have positive, marked impact on prisoners. 

To alleviate the problems of prison administration 
in Nigeria, rigorous efforts must be made to educate 
the public to the modern penal practices. If the public 
is enlightened and citizens’ enthusiasm is stimulated, 


there will be enough funds to provide adequate salary 
and facilities for staff, enough accommodations for 
dangerous offenders who need to be separated from 
society, adequate programs to rehabilitate selected 
prisoners, and so on. All these will result in lighten- 
ing the burdens of the prison administrator. 


Looking at the Law 


By LIsA A. KAHN 


Assistant General Counsel, 
Administrative Office of the United States Courts 


RESTITUTION AND PLEA BARGAINS 


Generally speaking, the amount of restitution which a court can 
order pursuant to 18 U.S.C. 3651 is limited by the actual damages 
arising from the offense for which the defendant’s conviction was 
had. The Office of General Counsel is frequently asked whether 
this same limitation applies in situations where a defendant ad- 
mits that he owes a larger amount and agrees, pursuant to the 
terms of a plea bargain, to pay that larger amount. For many years 
our response was that the limitation clearly did apply. This posi- 
tion was based on the express language of section 3651 and on cer- 
tain case law which interpreted that statute as placing a jurisdic- 
tional restriction on the amount of restitution which may be ordered 
by the court. See, e.g., United States v. Buechler, 557, F.2d 1002, 
1007-8 (8rd Cir. 1977); Karrell v. United States, 181 F.2d 981, 986 
(9th Cir.), cert. den., 340 U.S. 891 (1950). 

Since 1978, when the issue was last discussed in this column (see 
“Looking at the Law,” 42 Fed. Prob. 61 (March 1978)), a growing 
body of case law has developed which upholds orders of restitution 
for amounts in excess of the amounts involved in the conviction 
counts. See United States v. McLaughlin, 512 F. Supp. 907 (D. Md. 
1981); United States v. Davies, 683 F.2d 1052 (7th Cir. 1982); 
Phillips v. United States, 679 F.2d 192 (9th Cir. 1982); United States 
v. McMichael, 699 F.2d 193 (4th Cir. 1983). Each of these cases has 
involved a plea bargain in which the defendant purportedly agreed 
to make payment in the greater amount. In upholding the plea 
bargains, the courts have adopted a line of reasoning initiated by 
the Fifth Circuit in United States v. Landay, 513 F.2d 306 (5th Cir. 
1975), a decision which had been discounted in the earlier article 
in this column on the ground that it improperly assumed that sec- 
tion 3651 imposed only a functional restriction on the ability of 
a court to order restitution, rather than a jurisdictional restriction. 

The first court since Landay to uphold a challenged restitution 
agreement was clearly ambivalent in its views. The United States 
District Court for the District of Maryland expressed a reluctant 
willingness to enforce restitution ordered on dismissed counts of 
an embezzlement conviction where the defendant had indicated in 
a plea agreement that she would be willing to make full restitu- 
tion if she were placed on probation. See United States v. 
McLaughlin, supra. While the court observed that a “technical 
reading of [18 U.S.C.] § 3651 [and relevant case law authority] 
might indicate that the restitution condition is impermissible,” it 
believed that to strike down the restitution order would frustrate 
the rehabilitative goals of probation and would remove from the 
government an important incentive to enter into plea agreements 
with defendants in criminal cases. Id. at 912. 

Somewhat less ambivalence was expressed by the Seventh and 
Ninth Circuits in affirming restitution orders entered in connec- 


tion with dismissed counts of mail fraud prosecutions. The defen- 
dant in United States v. Davies, supra, acknowledged that 

to a fraudulent scheme he had cashed checks totalling $2,725 and 
agreed to make restitution as a condition of probation “in such 
amount as the court shall determine.’”’ However, when he was ac- 
tually ordered to pay $2,000 to the aggrieved party, he appealed. 
The Seventh Circuit held that since the defendant had obtained 
the proceeds as part of an ongoing scheme which extended over 
time and since the amount of damages had been previously 
established with specificity and admitted to by the defendant, the 
restitution order was proper. 

A similar result was reached by the Ninth Circuit in Phillips v. 
United States, supra. Here again the reasoning was that the defen- 
dant did actually consent in a plea agreement to pay restitution 
and had signed a stipulation regarding the exact amount. Under 
these circumstances, the court believed itself to be bound by law 
to carry out the specific agreement. The implication in that deci- 
sion that restitution cannot be ordered on dismissed counts if 
nothing is said in the plea agreement about restitution was the 
explicit holding of a subsequent case in the same circuit. See United 
States v. Orr, 691 F.2d 431 (9th Cir. 1982). 

The most recent decision addressing this issue goes one dramatic 
step further. In United States v. McMichael, supra, the Fourth Cir- 
cuit considered a special condition of probation that the defendant 
make restitution of approximately $14,000 to a bank. The original 
indictment had only charged the defendant with embezzling about 
$8,600 from the bank, and the amount involved in the counts to 
which the defendant pled guilty was far less than that! How did 
the court justify an order of restitution which clearly exceeded the 
amount cited in the entire indictment? Once again, the crucial fac- 
tor was the “admission” made by the defendant regarding his 
culpability and his expressed willingness to make restitution in 
the greater amount, although in this case those fine details were 
not worked out until the day of sentencing, some time after the 
original plea bargaining had been accepted. 

While the trend toward a more liberal interpretation of the 
restitution provision of 18 U.S.C. 3651 cannot be denied, courts 
should take precautions not to abuse this development. A system 
which permits a defendant to avoid prosecution on more serious 
counts of an indictment in return for his willingness to make large 
financial payments to the victims of his unproved crime could easily 
become a system which permits the wealthy to buy their way out 
of other more severe criminal and societal sanctions. Moreover, it 
is conceivable that in some instances an individual may admit 
responsibility for certain crimes he did not commit and enter into 
an agreement to make reparations for such alleged crimes merely 
to avoid the unpleasantness of a trial and the possibility of being 
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sent to jail for other crimes which he did commit. Courts should 
therefore be careful in accepting plea bargains involving restitu- 
tion payments to ascertain that the admissions made by the defen- 
dant are reliable, that the agreements into which they enter are 
clearly voluntary, and that neither is premised solely on the ex- 
pectation that a deep pocket is an effective way of salvaging one’s 
good name or avoiding incarceration. 

A final comment should be made with respect to the impact of 
the Victim and Witness Protection Act of 1982 on the propriety 
of ordering restitution on dismissed counts in a plea bargain situa- 
tion. The Act enacts a new section 3579 of title 18, U.S.C., which 
would permit a court to order, in addition to or in lieu of any other 
authorized penalty, that the defendant ‘make restitution to any 
victim of the offense.” Neither the statute itself nor the legislative 
history of the Act defines the term “offense” or gives any indica- 
tion of whether dismissed counts, or counts for which the defen- 
dant has not been convicted, may properly be considered as part 
of the “offense.” To date, there has been no court decision which 
was considered this issue. Therefore, in the absence of any contrary 
authority, it is the opinion of this writer that restitution should 
only be ordered on counts for which a defendant has been convicted 
or to which he has pled guilty, with the possible exception of situa- 
tions like those discussed above wherein the defendant freely 
acknowledges his criminal responsibility and voluntarily agrees 
as part of a plea bargain to pay restitution in a specific amount 
to the victim. 


YOUTH CORRECTIONS ACT SET-ASIDE: PRIOR DISCHARGE 


Recent columns have discussed the interpretation given by 
various courts to the provision in 18 U.S.C. 5021 which permits 
a court to set aside the conviction of a youthful offender.’ That sec- 
tion permits a court, prior to the expiration of a youth offender’s 
maximum probation term (or the Parole Commission, prior to the 
expiration of the maximum sentence), to unconditionally discharge 
such offender from probation (or, in the case of the Parole Com- 
mission, from the custody of the Attorney General). Such a 
discharge has the effect of automatically setting aside the offender’s 
conviction. 

As noted in the prior columns, there has been some discrepancy 
in the case law with respect to the need to discharge a youth of- 
fender prior to the maximum sentence imposed upon him in order 
to set aside his conviction. Compare United States v. Arrington, 
618 F.2d 1119 (5th Cir. 1980), cert. denied, 449 U.S. 1086 (1981) 
(expunction of conviction was automatic upon defendant’s uncon- 
ditional discharge at the end of sentence) with Preston v. McCall, 
542 F.Supp. 249, 251 (E.D.N.C. 1982) (section 5021(a) applies only 
when a committed youth offender is unconditionally discharged 
before expiration of maximum sentence imposed). The debate has 
finally been resolved by the Supreme Court. In Tuten v. United 
States, 103 S. Ct. 1412 (1983), the Supreme Court ruled that if a 
youthful offender successfully completes probation but is not 
discharged early, he cannot at a later date claim the benefits of 
having had a set-aside conviction. In other words, to receive a YCA 
certificate, a youth offender must have been discharged from pro- 
bation before probation expired.* The only exception to this rule 
acknowledged by the Supreme Court is where the sentencing court 
failed to grant an early unconditional discharge from probation 
due to an administrative oversight. In that situation, the youth 
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*The same principle would undoubtedly apply with respect to early discharge by the 
Parole Commission under section 5021(a). 


offender may move the court to exercise its discretion to grant him 
an early discharge nunc pro tunc and set aside his conviction. 


RULE 35 — REDUCTION OF SENTENCE 


Rule 35 of the Federal Rules of Criminal Procedure permits a 
court to reduce a sentence within 120 days after the sentence is 
imposed. Does this mean that a court may reduce a sentence after 
the allocated time period as long as the defendant files a rule 35 
motion in a timely fashion? Generally speaking, the case law was 
held that it could. Several years ago, this view was placed in some 
question, however, by certain language in a Supreme Court deci- 
sion, United States v. Addonizio, 442 U.S. 178 (1979). The Supreme 
Court made the comment in that case that the 120-day require- 
ment was “jurisdictional” and could not be extended by the court. 
This statement was interpreted by the Court of Appeals for the 
District of Columbia to mean that after the 120-day time period, 
a Federal court lacked jurisdiction altogether to consider or act upon 
a rule 35 motion, even if such motion had been filed before the 
deadline. See United States v. Nunzio, 420 F.2d 1372 (1981). 

Recently an opinion was rendered by the Fifth Circuit affirming 
the original more liberal view—i.e., that a court does retain jurisdic- 
tion for a reasonable amount of time after 120 days to reduce a 
sentence, provided the rule 35 motion was timely filed. United 
States v. Krohn, 700 F.2d 1033 (5th Cir. 1983). In so ruling the Fifth 
Circuit upheld earlier court decisions which the Government had 
claimed were no longer good law after Addonizio. The Court of Ap- 
peals emphasized in its opinion, however, that the right of a court 
to act on a rule 35 motion after 120 days has passed should not 
be used in any way to usurp the authority of the Parole Commis- 
sion. This is an important point. It means that a court may not 
sit on a timely filed rule 35 motion for the purpose of evaluating 
a defendant’s conduct in prison and then reward him for good 
behavior by reducing his sentence. Cf United States v. Kajevic, No. 
82-1573 (7th Cir. 1983). 


IMPRISONMENT FOR FAILURE TO PAY FINE 


A sentencing court may not revoke a defendant’s probation for 
failure to pay an imposed fine and restitution, absent evidence and 
findings that the defendant was somehow responsible for the failure 
or that alternative forms of punishment were inadequate. So ruled 
the Supreme Court in Bearden v. Georgia, 103 S. Ct. 2064 (1983). 
The crux of the Court’s opinion was not that probation may not 
be revoked for failure to pay a fine imposed as a condition of pro- 
bation, but rather that before sentencing a defendant to imprison- 
ment for such failure, the court must first determine that the pro- 
bationer did not make sufficient bona fide efforts to pay the fine, 
or that alternative sanctions are not adequate to meet the govern- 
ment’s interests in punishment and deterrence. While the facts in 
Bearden involved a state probationer, the holding in the case would 
be equally applicable to Federal practice. 


MAGISTRATE SENTENCING UNDER THE YOUTH CORRECTIONS ACT 


In contrast to decisions rendered by the Sixth and Ninth Circuits 
[United States v. Hunt, 661 F.2d 72 (6th Cir. 1981) and United States 
v. Amidon, 627 F.2d 1023 (9th Cir. 1980) (see “Looking at the Law,” 
45 Fed. Prob. 60 (Dec. 1981)], the United States Court of Appeals 
for the District of Columbia Circuit has held that the Federal 
Magistrates Act does not prohibit a court from sentencing a 
youthful offender under the YCA to a term of confinement longer 
than an adult convicted of the same offense could receive. See 
United States v. Donelson, 695 F.2d 583 (D.C. Cir. 1982). In so 
hoiding the D.C. Circuit joined the Eighth Circuit (United States 
v. Van Lufkins, 676 F.2d 1189, 1194 (8th Cir. 1982)).and provided 
support for the practice which is presumably being followed in the 
majority of Federal courts. 


Letters to the Editor 


On the Need for Effective 
Witness Preparation 


To THE EDITOR: 


As society becomes increasingly complex, experts play an ever- 
increasing role in courtroom decisions. Judges and juries are be- 
ing asked to heed Virgil’s advice: 


Experto credite (believe an expert). 


Most probation officers and social workers have a multi-faceted 
job. It ranges from the dynamics of one-to-one casework to the 
delivery of routine services. One of the most demanding and im- 
portant tasks is to testify in court. In a survey of probation officers 
and social workers in the Judiciary, State of Hawaii (n = 89), almost 
one-half (48%) of their cases went to court, and almost one-fifth (18%) 
required actual testimony. [See table 1 for a complete breakdown 
of the caseload and of the testimony load that the participants 
reported.] 


Table 1.—Percent Caseload and Testimony Load 
of Probation Officers and Social Workers 


Mean Median Mode 


Percent of Caseload Requiring 


Court Appearance 


100 


Percent of Caseload Resulting 


in Testimony 18 


Some of the participants have to testify in virtually all of their 
cases. There is a need to be well-trained in effective testimony 
techniques. Probation officers and social workers make valuable 
contributions to the judicial system when they testify professionally, 
especially under adverse conditions. However, while it is true that 
testifying can be a chance to demonstrate cool competence, for many 
it is more a question of bravery (i.e., grace under pressure). 

Judges see each case as a 100-piece jigsaw puzzle. Unlike a store- 
bought puzzle, there is no picture to show the correct pattern. The 
judge constructs the picture from the evidence presented. Each of 
the attorneys presents up to 75 possible pieces, along with many 
dozens of pieces coming from physical evidence, documents, records, 
reports, and witnesses. In this context, the probation officer or social 
worker is the source of expert opinions. Most judges stress good 
preparation, objectivity on the stand, calmness under fire, and pro- 
per pacing. 

Responding to the value of training in witness preparation, the 
administration of the Judiciary of the State of Hawaii had Trans- 
Pacific Management Associates, Inc., conduct seminars entitled “Ef- 
fective Witness Preparation” for probation officers and social 
workers. The 2-day program featured the elements of expert witness 
testimony, how to qualify as an expert witness, problem witness 
stereotypes, and had case study videotape testimony activities on 
direct and cross-examination. 

The types of cases most likely to result in a probation officer’s 
or social worker’s testifying were those dealing with juveniles: 
waiver cases, custody cases, and detention home hearings. Proba- 
tion violations and revocations also accounted for many court ap- 
pearances and testimonies. [See table 2 for a complete list of the 
types of cases most likely to cause the probation officer or social 
worker to testify.] 

Recent Federal rules expand the permissible scope of expert 
testimony, and when testifying as an expert witness, the proba- 
tion officer or social worker should be prepared to apply knowledge 
beyond that of lay persons to the case to assist the judge or jury 
in reaching proper verdict. If anything, experts require prepara- 
tion, and probation officers and social workers will play an increas- 
ingly important role in courtroom dramas in the coming years. It 


Table 2.—Cases Resulting in Testifying, 
and Their Percentages 


Type of Case 


Probation revocation 
Juvenile waiver 
Probation violations 
Custody 

Other juvenile cases 
Divorce hearings 
Psychiatric evaluations 
Repeat offenders 
Detention home hearings 
Show cause hearings 
Proof of compliance hearings 
Presentence hearings 
Bodily injury cases 
Total: 


8 


is important to consider the extent and effectiveness of training 
efforts in the past, and to be well prepared for the future. 
May 31, 1983 


Honolulu, Hawaii 96827 


“A Shoddy Piece of 
Writing” 


To THE EDITOR: 


Anyone who would have so little pride in their work as to allow 
such a shoddy piece of writing to be published as the review of Oral 
History and Delinquency in your December 1982 issue is not likely 
to be influenced by a complaint from the author of that book. Never- 
theless, it is my duty to testify. 


As editor you cannot perhaps be held accountable for the review’s 
many twisted descriptions and unfounded judgments, and you 
would doubtless question my objectivity anyway, though it would 
be relatively easy to determine whether the “subject matter of the 
text” is in fact “derived from the archives of the University of 
Chicago.” Except for two brief references to the Burgess papers, 
I did not use the U. of C. archives. Lloyd Braithwaite, your reviewer, 
is apparently suffering from some sort of heat prostration that 
throws mirages up to his eyes. What you could have seen was the 
misspellings in the review — It’s for Its, emloyment for employ- 
ment, dialetic for dialectic, and milieu for milieus—and the em- 
barassing (sic) errors of diction—theorems for theories, ubiquitous 
for prominent, depreciated for deprecated, and 


for an epiphenomenon. 


For shame on your carelessness! Mr. Braithwaite seems to be an- 
noyed at having to read such a “ponderous tome.” If you can’t 
recognize a scholarly monograph when you see one, or if you can’t 
get reviewers who will, you would be well advised to stick with 
the usual hack work and tragicomic books spewed out by the 
criminal justice system. 

June 16, 1983 JAMES BENNETT 


Chicago, Ill. 


| 
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Reviews of Professional Periodicals 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Sixth Amendment—The Demise of the Doctrine of Implied 
Juror Bias,” by Sharon R. Gromer (Winter 1982). As noted in 
this column on one or two previous occasions, this Journal is struc- 
turally bifurcated. It is mainly a criminal law periodical which also 
contains (as its name declares) an important section on criminology. 
The two parts of the Journal have separate editorial guidance. The 
parts, of course, complement each other and the Journal as a whole 
is quite distinguished. It is not often, however, that an article from 
the criminal law section of the Journal is selected for review in 
this space. Articles found in the criminology section are naturally 
more suited to the presumed’interests of the present readership. 
The legal article at hand is interesting enough for its content but 
has been included here chiefly to illustrate how the two parts of 
the Journal, criminal law and criminology, differ. 

Substantively, this article is one of several in the issue which 
critiques recent constitutional decisions of the U.S. Supreme Court 
as they affect criminal law and procedure. The Supreme Court case, 
Smith v. Phillips, involves the U.S. Constitution’s sixth amend- 
ment and the right to a trial by an impartial jury. In 1972, a former 
New York City police officer was tried in New York City for the 
murder of a pimp and a prostitute and for the attempted murder 
of one of their customers. One of the jurors at the trial was chosen 
without challenge even though he acknowledged during voir dire 
that he was hopeful of gaining employment as a law enforcement 
officer. During the trial, the same juror contacted the office of the 
prosecutor to apply for a job as a criminal investigator. The pro- 
secutor’s office did not immediately reveal to the court the extraor- 
dinary contact the juror had made and when, after the trial, the 
contact was made known, the defendant’s counsel moved to set aside 
the guilty verdict. 

In a post-trial hearing, the trial judge examined the juror who 
asserted that he had stuck to his juror’s oath to render a verdict 
based on evidence presented in court. The judge thereupon conclud- 
ed that while the juror exhibited “unprecedented impudence” and 
while the prosecution’s failure to inform the court represented a 
“unique misjudgment,” the juror’s job application did not affect 
his judgment in finding the defendant guilty. 

The case worked its way up to the U.S. Supreme Court which 
decided to uphold the defendant’s conviction against the claim of 
implied bias on the part of the juror. 

The analysis of the case involved legal concepts of “actual” and 
“implied” bias. The court held that the defendant failed to prove 
that the juror was actually biased. The defense argument was that 
the court should have found bias as a matter of law without the 
defendant having to prove actual bias. By failing to do so, the court, 
according to the author, has abandoned the “implied bias” doctrine. 
The author further opines that the court ignored precedent and 
was wrong in its decision. 

It is interesting to note the tools and modes of analysis used in 
this case and to contrast them with social science methodology as 
is usually found in the criminology section of the Journal. In deal- 
ing with the “actual” vs. “implied” bias issue, the court and the 
lawyers involved seemingly rely on what can be called common 
sense. They also rely, of course, on prior decisions but, as the out- 
come of the case demonstrated (at least in the author’s view), prece- 
dent is not compelling in legal conclusions. The thinking in the 
case involves a traditional “average man” formulation. Would, for 
example, the “average man” be anxious to please a prospective 


employer (the prosecutor) by doing something in the employer’s 
favor (voting for guilt)? The social scientist would likely regard this 
as an empirical question while lawyers seem to regard it as a mat- 
ter for common sense observation of the human condition. The 
“average man” test was formulated by Chief Justice Marshall in 
1807 using such words as “. . . determine according to their best 
judgment whether in general (italics mine) men under such cir- 
cumstances ought to be considered as capable of hearing fairly.” 

Thus, the criminologist (social scientist) reading this Journal may 
occasionally become rattled as he passes to the criminal law sec- 
tion and finds little empiricism. He might become further rattled 
to observe that lawyers are seemingly without firm anchors, not 
even precedent, in their methods. On the other hand, lawyers are 
seemingly without firm anchors, not even precedent, in their 
methods. On the other hand, lawyers reading social science might 
sometimes be appalled by pretentious methodology and the belabor- 
ing of the obvious and the trivial. 


“The Serious Habitual Property Offender as ‘Moonlighter’: 
An Empirical Study of Labor Force Participation Among 
Robbers and Burglars,” by Harold R. Holzman (Winter 1982). 
This issue of the Journal has only one article in its criminology 
section but it is an excellent one with far-reaching implications. 
It is a good example of social science research marked by a strong 
foundation of theories, worthwhile data and careful analysis. 

Various segments of criminological theory have attempted 
linkages between unemployment and crime. Radical criminologists 
or ideologically bound Marxist criminologists have tried to make 
the connection between unemployment induced by the capitalist 
system and a rising crime rate. The traditional view among 
criminologists has been that persistent property offenders or “career 
criminals” do not participate in the conventional labor force because 
they are skilled specialists in crime whose value system holds con- 
ventional employment to be demeaning and unproductive. Another 
and newer view holds that the “career criminal” is so busy look- 
ing for opportunities to commit crime that he simply has little time 
for legitimate employment. In both views, the persistent property 
offender’s participation in the conventional labor force is believed 
to be minimal. This belief underlies a good deal of our correctional 
efforts which are aimed at job training and job finding for ex- 
offenders and potential offenders. While not quite as simple as “idle 
hands are the devil’s tools,” it has been a well set dogma in our 
criminal justice system that having a legitimate job is a strong 
deterrent to criminal behavior. (Even within its dogma, however, 
there was always the exception of white-collar crime in which 
employment is a pre-condition to the crime.) 

The study reported in this article casts serious doubt on whether 
employment is a deterrent to crime for it was found that the labor 
force participation of recidivist property offenders is far more ex- 
tensive than previously thought. 

The population studied was drawn from the 1974 Survey of In- 
mates of the State Correctional Facilities conducted by the U.S. 
Census Bureau under the direction of the Law Enforcement 
Assistance Administration. The target population was 29,474 men 
who had at least two convictions resulting in imprisonment for rob- 
bery and/or burglary. Excluded from the target population were 
people with histories of drug addiction, sexual offenses or other de- 
viant behavior which might suggest that the property offender 
might have been motivated by something other than rational 
economic motives. Of the total population, whites numbered 15,601 
and blacks numbered 13,873. 

Under the generally held notion that property offenders do not 
usually hold legitimate jobs, it would be expected that less than 
50 percent of the persistent property offenders participated in the 
labor force. ‘““The data indicate, however, that some 78 percent of 
the target population, was, in fact, employed at the time of arrest 
for their present offense with approximately 95 out of 100 of those 
employed having full-time jobs.” Moreover, on the average, the last 
full-time job was held for more than 1 year. Blacks had a higher 
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rate of labor force participation (81.6%) than did non-whites (74.9%). 
The participation of white offenders was 76 percent. 

With nearly 80 percent of convicted property offenders having 
had conventional employment at the time of their last offense, rob- 
bery and burglary emerges as a “moonlighting” activity. The ques- 
tion becomes: Are persistent property offenders basically criminals 
who also have conventional jobs or are they workers who moonlight 
as criminals?” Control theorists would not be uncomfortable with 
the moonlighting perspective but Sutherland would. 

Radical criminologists might adjust to these findings by somewhat 
letting go of the capitalism-unemployment-crime nexus and con- 
centrate on the image of the “working poor” forced into 
moonlighting in crime in order to survive. 

Those who theorize about the career criminal and those who 
hypothesize about “crime as work” must, in the future, account 
for this study’s finding that habitual offenders extensively par- 
ticipate in the conventional labor force. 


CORRECTIONS MAGAZINE 


Reviewed by OMAR G. Rios 


“Jail Fires: The Price of Neglect Is Tragedy,” by Mary Jo 
Patterson (February 1983). In America, during the last 15 years, 
there have been nearly a dozen mass-fatality fires in correctional 
facilities. Most of che Nation’s jails are considered by life-safety 
experts to be unsafe in case of fire. 

The classic fire profile developed by the National Fire Protection 
Association discloses that the majority of jail fires share these com- 
mon features: “The fire is set by an inmate, but not during a riot; 
it is started in a cell, usually in a mattress, by matches; the jail 
building itself sustains little damage; deaths occur from smoke in- 
halation, not burns; and serious problems with evacuation, often 
involving missing or stubborn keys, delay the release of inmates.” 

Most criminal justice experts are in agreement that it is the jails 
that are the most vulnerable to fires. Even though dangerous fire 
safety problem areas have been identified in certain areas, the un- 
safe conditions persist because of public indifference toward life 
inside jails, because of the absence of fire plans and equipment, 
because of untrained staff, because of limited funds, and because 
emphasis is placed more on security than on the welfare of the in- 
mates. The key to the success of any jail safety program can be 
found in the attitude of the local jail administrator. 

“Experts say three factors are significant in modern-day fires: 
Widespread use of highly flammable synthetics in mattresses and 
padded cells; combustible interior paints that have been added to 
cells to ‘humanize’ surroundings; and an expanded definition of 
inmates’ rights that has allowed them to accumulate reading 
materials and other items that burn easily.” 

Fire-safety provisions for accreditation were first adopted in 1977, 
and were made tougher in 1981. Only 31 of the Nation’s 3,000 coun- 
ty jails have applied for accreditation and only nine have been 
accredited. 

Neglect is considered to be the main reason as to why the jails 
are in their present shape. Many were built to be minimum holding 
facilities. Even though many states have revised jail standards, 
grandfather clauses that exempt older jails will greatly limit what 
a state’s watchdog agency can do to remedy or to bring jail facilities 
into compliance with the newly approved safety codes. 

“Survival of the Fittest,” by Philip B. Taft, Jr. (February 
1983). Fiscal crisis in private corrections programs is examined in 
this article. Most private corrections vendors have been hurt bad- 
ly by the recession, by local government cutbacks and by the end 
of Federal grants. Others have flourished during this fiscal crisis 
by using better business management and by engaging in 
sophisticated politicking. 


The larger, stronger interstate networks of private vendors are 
the ones surviving and are apparently growing bigger and bigger. 
On the other hand, “the smaller halfway house programs are 
becoming less viable.” 

Because of overloaded courts and overcrowded prisons, public of- 
ficials have turned to private agencies for assistance. Appropria- 
tions have expanded private programs, legislation passed mandates 
their use as cost-saving measures and some parole boards are con- 
tracting with halfway houses to assist prisons with overcrowding. 
Agencies have managed to design innovative new programs, such 
as adding programs for the mentally retarded and mentally ill, and 
by contracting with Immigration and Naturalization Service to 
house illegal aliens and Cuban refugees. There seems to be more 
diversification taking place in an effort to seek new revenue for 
their programs. 

While some private vendors have been gaining and using their 
new political strength to lobby for their aims, there is some legal 
concern being shown by some private agency administrators. “The 
Internal Revenue Code strictly forbids nonprofit organizations from 
contributing to political campaigns; it also prohibits them from 
devoting a ‘substantial part’ of their activities to lobbying.” 

This article mentions some of the difficulties that the smaller 
agencies are facing. They are most vulnerable because political 
power is not as likely to protect them. Many have disappeared as 
Federal funding has been cut back. They are being passed over by 
contractors in favor of larger, more established organizations, who 
are being invited into states where their agency may not have a 
satellite operation. Some of the smaller non-profit agencies are con- 
sidering changing their firms to profit-making operations. This 
raises questions of accountability, as monitoring occurs rarely. 
Observers worry that the private sector in corrections “is becom- 
ing a privileged group of large monolithic service providers con- 
cerned more about profit than performance, creativity and 
compassion.” 


“Intensive Supervision: Can It Rehabilitate Probation?” by 
Stephen Gettinger (April 1983). Most correctional authorities in 
the United States agree that prisons have a substantial number 
of minor offenders who could be handled on probation. Intensive 
probation supervision programs have been springing up across the 
Nation during the past 5 to 10 years in response to jail and prison 
overcrowding. Earlier programs placed a great deal on services to 
rehabilitate offenders. Current programs place more emphasis on 
simple surveillance. 

Probation projects in Georgia, Texas, New York, Washington 
State and New Jersey are examined. Georgia’s program is tough, 
the most ambitious, and is the strictest form of probation for adults 
in the United States. They are heavy on surveillance, community 
service, restitution, fines, and they make use of community 
volunteers. Their concentration is on those offenders who other- 
wise would have gone to prison. There is a mixture of concern for 
and control of the offenders. Their ISP program is designed to last 
from 9 months to a year. Supervision is conducted by a probation 
officer and surveillance officer. 

In 1981, Texas began two diversion programs. To relieve prison 
overcrowding, a number of halfway houses were opened and the 
intensive probation program was begun. There is a need for “a layer 
in-between” standard probation and full imprisonment and inten- 
sive supervision is seen as an alternative for those offenders who 
violate their terms of probation. Other offenders who may be plac- 
ed on intensive supervision are those who receive “shock” proba- 
tion and offenders with prior felony convictions on drug, alcohol 
or mental problems. Officials worry that this diversion program 
may become a “net-widening” program. 

New York State has sponsored an intensive supervision program 
since 1978 but not until 1982 has it become a diversion project. 
ISP cases are drawn from the probationer pool and are identified 
by a classification system. Those scoring highest are placed on in- 
tensive supervision. The other two supervisior levels are medium 
and low. 

The general theme of this article is that certain states are will- 
ing to consider intensive supervision programs as an alternative 
to imprisonment in an effort to help alleviate overcrowding and 


16 FEDERAL PROBATION 


are willing to commit resources to see if offenders can be controlled 
and helped in the community at less cost. 

“The Skid Row Merry-Go-Round,” by David Whitford (April 
1983). Public drunkenness and its sincere efforts being made to 
alleviate jail overcrowding through decriminalization, by civil diver- 
sion and by placement of public inebriates in detoxification centers 
is the topic of this article. After 15 years only in 13 states is public 
drunkenness still a crime. 

Despite decriminalization, public inebriates still clog the Nation’s 
jails. According to 1981 FBI statistics, every 27 seconds someone 
was being arrested for public drunkenness. An additional 800,000 
arrests occurred for vagrancy and disorderly conduct. The National 
Coalition for Jail Reform estimates 25 to 40 percent of the Nation’s 
jail beds are occupied by those inebriates and the mentally ill from 
jails would contribute greatly toward solving jail overcrowding. 
Whenever communities explore and initiate programs that provide 
alternatives to incarceration the effect on jail populations can be 
dramatic. 

About 65 percent of the United States jails lack medical facilities 
and very few jails are equipped to provide the care and treatment 
that many inebriates require. “Skid row alcoholics as a group are 
likely to be suffering from contusions, hemorrhaging and organ 
deterioration at the time of arrest.” 

During the mid-1950’s, the process of decriminalization was begun 
when the World Health Organization and the American Medical 
Association first declared alcoholism a disease. Since then many 
panels, commissions, studies and opinions have concluded that the 
criminal law has been ineffective, inhumane, costly and have urg- 
ed the implementation of alternative medical means for the con- 
trol of public drunkenness. 

Despite decriminalization, the problem remains. Many are still 
going to jail on related charges. Where drunks are no longer “‘ar- 
rested” they can be detained under “protective custody.” Today, 
more women are finding their way into detoxification centers and 
drunk tanks. Also, the inebriated population as a whole is getting 
younger, is more racially mixed, has a higher educational achieve- 
ment and many do not fit the skid-row mold. 

Communities that have re-evaluated why their programs have 
not worked well have discovered conflict in goals between the police 
and between those who request and provide treatment. If social 
planners would include everyone who comes in contact with the 
public inebriate that would contribute to less frustration for those 
working on “order maintenance” and those concerned with 
rehabilitation. Early planners had ‘‘oversimplistic” expectations 
of decriminalization. It was believed that if there was decriminaliza- 
tion, treatment, and less punishment, the response would be 
positive and the problem would slowly go away. 

A significant number of individuals have turned their lives 
around by treatment. Some say that in order for a diversion pro- 
gram to operate successfully, incarceration should be available as 
a last resort. There are two sides to jailing the public inebriate and 
each side presents a convincing position for or against incarceration. 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAvID M. PETERSEN 


“A Descriptive Overview of Treatment Modalities in 
Federally Funded Drug Abuse Treatment Programs,” by B. 
K. Singh, G. W. Joe, W. Lehman, J. Garland, and S. B. Sells 
(August 1982). This paper contains descriptive information on dif- 
ferent treatment modalities of drug treatment clinics participating 
in the Client Oriented Data Acquisition Process (CODAP) and the 
National Drug Abuse Treatment Utilization Survey (NDATUS) 
data systems. CODAP is a required reporting activity for all treat- 
ment and rehabilitation units receiving Federal support and 


NDATUS is a survey effort of the National Institute on Drug Abuse 
designed to measure drug abuse treatment services in the United 
States regardless of the source of funding. The units described were: 
(1) drug-free outpatient-nonopiate orientation, (2) drug-free 
outpatient-opiate orientation, (3) methadone maintenance, (4) drug- 
free residential, (5) detoxification-outpatient, (6) detoxification- 
inpatient, and (7) day care. The study was based on 1,077 units 
which accounted for 73,856 admissions in the first half of 1977. 
The major focus was on the first five units and the client background 
data and drug use data at admission to treatment suggest that these 
modalities treated different client populations. The different types 
of modality units were compared on client flow information, client 
aggregate background characteristics, client aggregate drug use 
at admission, client aggregate outcomes at discharge (drug use, 
employment, and arrests), client aggregate retention in treatment. 
There were major differences among the modality types on client 
flow and client aggregate data at admission (background and drug 
use). In addition, characteristics of the clinics in which the modality 
units were located were compared and the results suggested that 
the modalities differed with respect to the types of resources 
available for treatment. In consideration of this fact, outcomes at 
discharge were not compared across modalities but differences be- 
tween corresponding admission and discharge variables were 
described. The data and analysis in this study cannot be considered 
as an assessment of treatment effectiveness but rather serve as 
a description of treatment modality environments during 1977. 


“Selected Characteristics of American Indian Substance 
Abusers,” by Susan Guyette (August 1982). Previous research 
has slighted the adult American Indian focusing largely on descrip- 
tive, epidemiological studies of youth. This paper addresses this 
gap in the literature with information on characteristics of 
substance abusers, patterns of use, and the cultural implications 
of substance abuse. Data were collected on 71 adult American In- 
dians admitted to a Native American urban (Los Angeles) treat- 
ment program from 1979 to 1980. The urban American Indian 
substance abuser has a greater tendency to be from reservation 
or rural areas originally, with a recent migration to the city. A 
low level of educational attainment or job training is characteristic. 
A majority experienced an environment of substance abuse dur- 
ing enculturation and arrests at an early age. Regarding patterns 
of use, the first use of all drugs except marijuana and inhalants 
occurred at a later age among the American Indian sample (com- 
pared with a cross-cultural sample of age at first use). The type 
of setting where drugs were first used reveals a pattern of introduc- 
tion to drug use in a street setting. Combination drug use is another 
pattern identified for these adult American Indians. Cultural im- 
plications of American Indian drug abuse, as well as the type of 
research needed to assist drug abuse programs servicing this 
clientele, are addressed by the author. 


“Amenability to Counseling of Opiate Addicts on Proba- 
tion or Parole,” by Karl Goodkin and Karl E. Wilson (August 
1982). To date the various diagnostic labels applied to narcotic users 
have not been effective in guiding treatment. This paper reports 
on a study designed to identify and assess the relative power of 
discriminating variables to determine those persons who are most 
likely to respond to the traditional methods of counseling gener- 
ally employed by probation and parole officers. Fifty-two opiate ad- 
dicts were classified as successful abstainers or continued abusers 
by their probation or parole officer in St. Louis, Missouri. Nine 
demographic and nine psychological variables were evaluated for 
all subjects. Following factor analysis, 13 remaining variables were 
entered into a stepwise discriminant function analysis which 
significantly differentiated the abstaining and abusing groups. Ab- 
stainers were characterized by less dogmatism, higher education, 
and personality integration, fewer aggressive incidents and 
previous drug arrests, and older age. Rokeach’s Dogmatism Scale, 
the Personality Integration Subscale of the Tennessee Self-Concept 
Scale, and the effective demographic discriminators can be included 
in a screening battery for counseling amenability by which incom- 
ing opiate addicts scoring like abstainers can be granted priority 
in treatment assignment in probation and parole settings. When 
counseling resources are scarce, the authors note, this mode of 
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decisionmaking represents an objectively validated manner to in- 
crease the impact of the counseling dollar invested. 

“The PCP Epidemic: A Critical Review,” by Betty L. Davis 
(October 1982). In recent years a considerable amount of atten- 
tion has been directed toward phencyclidine (PCP), an illicit drug 
unfamiliar to most people. Phencyclidine was originally developed 
in the mid-1950’s as an intravenous anesthetic for use on humans. 
Undesirable side effects of this drug both during and after 
anesthesia (e.g., agitation, delirium, seizure) quickly became ap- 
parent and further human applications were discontinued. The drug 
is currently available only as an anesthetic for veterinary use 
although PCP became popular as a “street drug” in the late 1960’s. 
Often called “angel dust,” phencyclidine is purported to be the most 
dangerous of all illicit drugs and has been the subject of numerous 
reports in the media. The scientific literature on PCP was reviewed 
in the present article to determine whether or not current 
knowledge coincides with the picture of phencyclidine presented 
by the popular media. The media portray PCP as an insidious drug 
whose use has reached epidemic proportions. Media sources indicate 
that common, if not inevitable consequences of the use of PCP, in- 
clude adverse reactions such as psychosis and violent behavior. The 
scientific literature indicates that this portrayal of PCP is not 
justified. Both the prevalence of use and the frequency of severe 
adverse reactions seem to have been greatly exaggerated by the 
media. In particular, the frequency of psychotic and violent 
behaviors (especially violent acts committed against others) are not 
supported by the scientific data. Phencyclidine, it is concluded, is 
a drug with potentially serious adverse effects but this view does 
not justify the scare tactics currently used by the media. 


“Social Psychological Dimensions of Alcohol Availability: 
The Relationship of Perceived Social Obligations, Price Con- 
siderations, and Energy Expended to the Frequency, 
Amount, and Type of Alcoholic Beverage Consumed,” by 
Jerome Rabow, Charles Schwartz, Sharon Stevens, and 
Ronald K. Watts (December 1982). The present paper is con- 
cerned with specifying further the relationship of alcohol consump- 
tion to the empirical usefulness of some subjective or normative 
aspects of alcohol consumption. Specifically, it is a study of 3 dimen- 
sions of availability that are linked to the amount, type, and fre- 
quency of alcohol consumption. A random survey of 580 Califor- 
nia respondents conducted in the Spring of 1980 comprised the 
study group. The dependent variable was consumption and data 
were collected on the frequency and amount of the use of beer, wine, 
and distilled spirits. The independent variables were three dimen- 
sions of subjective availability. Regression analysis for the fre- 
quency and amount of consumption revealed that the availability 
measures were statistically significant. The normative influence 
of social obligations to serve alcohol was more salient than price 
considerations and energy spent on purchasing. Additional 
statistical analyses further specify the relationships between 
variables and the differential consumption of alcoholic beverages. 
The research highlights the complexity of alcohol consumption as 
a social process with simple availability models being an inade- 
quate explanation for testing. 


“Sustained Attention in Methadone Patients,” by Phillip W. 
Appel (December 1982). The possibility of diminished alertness 
has significant implications for the functioning of methadone 
patients, especially in job and school settings. Although previous 
research has demonstrated that these patients perform cognitive 
and psychomotor tasks as well as selected comparison groups, 
longer time periods that may be more demanding on an individual 
have not been examined. In this report sustained attention was 
examined in chronic, high dose (70-120 mg) methadone patients 
with a modified Continuous Performance Test 45 minutes in dura- 
tion (rather than the usual 10 minutes utilized in previous ex- 
periments). Working and nonworking patient groups, and drug- 
free ex-addict and opiate-naive comparison groups were tested at 
high, moderate, and low signal rates. These groups did not differ 
overall in accuracy, response latencies, or commission error. Dif- 
ferences existed, however, between the working and nonworking 
methadone patients. The working patients performed better at the 
high than at the lower signal rates and had poorer accuracy and 


longer latencies at the low rate than the comparison groups. The 
nonworking patients had different results; they made more com- 
mission errors at the high signal rate than the other three groups. 
None of the drug and procedural variables examined successfully 
differentiated these puzzling differences between the working and 
nonworking groups. The author notes that drawing clinical implica- 
tions from these data may be premature. Nonetheless, he notes 
“that typical jobs present enough task and social demands to 
preclude occurrence of the (apparent) deficiencies observed at the 
low signal rate.” 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Une criminalite organisée ordinaire: les fraudes opérant 
au volume,” by Pierre Tremblay et André Saint-Pierre. (April 
1983). A recent wave of credit card bank frauds in Montreal and 
Toronto, specifically, January to May, 1981, was analyzed in a man- 
ner similar to Sutherland’s professional thief and Lemert’s 
systematic check-forgers. The family of crimes functionally linked 
to this wave included fraudulent advancement of funds as early 
as 1977, fraudulent checks in 1979-1980, and credit card fraud with 
merchants in 1976-81. The opening of false bank accounts required 
the development of new portfolios or resumes, such as well- 
organized false identification. The passing of credit cards was to 
banks, large merchants, and small stores, ali of whom could check 
the existence of a bank account, but they did not. The large volume 
of frauds were on banks and large merchandizers, who could ac- 
cept amounts frequently from 2 to 5 thousand dollars, while small 
merchants had a $50 upper limit. The internal structure of the 
racket — Sutherland called it the “laying paper racket” — refers 
to the people who perpetrate it. Based on records and conversa- 
tions with the individuals, there were accomplices in the large 
transactions, but many of the smaller transactions were done by 
single individuals. There were more older women than expected 
in the racket, particularly those who passed the credit cards to large 
banks and merchants. The social organization within the racket 
was stable, particularly among the large transactions, which in- 
volved family and friends as references. Other groups were in 
smaller confidential circles on a short-term basis, such as 2 days 
or less in operation. A third variation of internal structure included 
individuals in single or occasional transactions. These credit card 
frauds were done generally by persons without previous criminal 
records. These crimes do not exist independently of other activities 
or crimes in the business world, nor of the total social and economic 
milieu. Further study of this complex type of business should pro- 
vide direction toward understanding in the burgeoning world of 
business and society. 


“Accountants Respond to Professional Misconduct,” by 
Olga L. Crocker and Edward A. Kukiel (April 1983). The ac- 
counting profession is in an excellent position to detect and report 
irregularities in financial statements. This study examined the 
question as to whether accountants take action when they observe 
fraud or, through silence and inaction, really become accomplices 
to fradulent activity. A questionnaire consisting of 15 circumstances 
was distributed to 75 accountants, of which 63 were returned and 
51 were usable. The responses to all 15 questions from the 51 usable 
responses indicate a total of 158 circumstances perceived by 
auditors to be ethical and legal. A total of 211 circumstances were 
perceived as illegal. In 64 cases (30.3 percent), auditors would ig- 
nore the situation; in 122 cases (57.8 percent), the accountants 
would inform superiors. No respondent would inform legal 
authorities about illegal or unethical activity that appeared in the 
questionnaire. Further examination indicated that a hierarchy of 
acceptability appeared when the rank of the employee in question 
was considered. An unacceptable action by a secretary, for exam- 
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ple, was recognized by all 51 respondents as illegal or unethical. 
When it was a colleague, however, less than half would have taken 
action, while 3 accountants, in fact, saw nothing unethical or il- 
legal in this activity. Even when crimes were perpetrated by an 
accountant against the firm for which that individual worked, only 
half of the respondents took action. Some explanations appeared 
to be (1) it is tolerable for an accountant to steal, but not for a 
secretary, (2) accountants assume a paternalistic attitude toward 
secretaries, and their confrontations are intended to make the 
secretary recognize her errors, or (3) accountants may see 
themselves as the watchdogs of society, but indiscretions within 
the fraternity are the responsibility of some “far-off ethics com- 
mittee,” while the brotherhood must stand together and protect 
each other. This study has implications beyond the accounting pro- 
fession. If a professional group with written standards of conduct 
cannot adhere to these standards, it would be unreasonable to ex- 
pect the general public not to engage in fraud or not to “worship 
at the shrine” of those who have been sufficiently lucky or ingenious 
to defraud the system. 

“Anomie: Two theories of Prison Riots,” by Frederick J. 
Desroches (April 1983). The two theories considered by the author 
to provide alternative contexts to explain prison riots are the (1) 
“powder keg theory” and the (2) anomie or “grievance” theory for- 
mulated either by Robert Merton (1938) or Emile Durkheim (1897). 
The primary data on which this article is based include (1) 
newspaper and magazine articles from 1950 to 1982 on all pub- 
licized riots and the official reports and (2) interviews with inmates 
and guards, and other materials specific to two riots in Canada- 
Kingston Penitentiary in April 1971, and British Columbia 
Penitentiary in June 1975. The “powder keg” theory indicates that 
there are many deterrences that keep inmates from rioting, par- 
ticularly that the guards possess the fire-power, but prison condi- 
tions become so oppressive that an explosive situation can be 
sparked into a riot by some relatively minor incident as a “last 
straw” or precipitating event. On the other hand, anomie or 
“grievance” theory implies that prison riots are preplanned, 
calculated, rational means-end attempts to obtain specific goals. 
Anomie or “grievance” theory holds that the differentials in liv- 
ing conditions and status between reality and expectation may be 
sufficiently wide so as to cause deliberate planning of a disturbance 
to change or “equalize” the situation, but there remains a difference 
in the anomie explained by Merton and that explained by 
Durkheim. In Merton’s theory, anomie arises from a socially struc- 
tured situation in which certain groups of people attempt to ob- 
tain socially approved goals but find that legitimate opportunities 
to achieve these goals are blocked or do not exist. In this situa- 
tion, people become dissatisfied and resort to illegitimate means 
to reach the goals, such as prison riots. Durkheim’s anomie 
hypothesizes disequilibrium partially as a consequence of deregula- 
tion of goals and aspiration resulting from quick and unexpected 
catastrophies, reforms and deregulation of goals and aspirations. 
Individual needs and their satisfactions are regulated by the col- 
lective conscience of society and when this regulation is upset, 
anomie conditions prevail, resulting in individual suicide. When 
aspirations grow beyond the possibility of being fulfilled, they re- 
mained unfulfilled, and result in dissatisfaction and violence. From 
the Durkheim perspective, a prison riot appears to be an emotional 
reaction resulting from moral indignation, an expressive 
mechanism that functions to release the frustration developed from 
the experience of being powerless to control one’s own life. Inmates 
may react spontaneously to some incidents or “spark” or they may 
control their hostility until an appropriate opportunity presents 
itself. The author cautions against prison reform because it 
deregulates and changes values and procedures sufficiently to 
disrupt the institution, so any reform should be introduced care- 
fully. The author tends to discount the powder keg theory on the 
basis that it overpredicts the number of riots to be expected but, 
unfortunately, so would the living conditions identified with 
anomie. Special security precautions are suggested when measures 


are introduced that adversely affect inmate privileges or illicit - 


pleasures until the frustration and anger dissipate and adjust to 
the more restricted lifestyles. 


“Youth’s Perception of Police as a Function of Attitudes 
Towards Parents, Teachers and Self,” by Donald N. Amoroso 
and Edward E. Ware (April 1983). Attitudes of youth toward im- 
personal authority figures, such as police, are a reflection of in- 
itial attitudes toward the more personal authority of parents. 
Generalized attitudes toward authority figures originate in 
childhood interactions within the family. Unconditional regard by 
authority figures favorably and, conversely, conditional or negative 
regard by authority, especially when combined with rigidity or 
severity of discipline, impedes self-acceptance and may lead to 
general rejection of authority. Police and teachers, as secondary 
socialization agents, share aspects of nonparental and more for- 
mal context for dealing with authority guided by specific rules and 
law in contrast to the more informal parent-child interactions. To 
measure the attitude of youth toward police as a reflection of their 
attitudes toward parental authority, (1) a questionnaire to measure 
attitudes towards police on a seven-point scale and (2) a Semantic 
Differential Scale to measure the importance of 16 bipolar scales 
that rate “mother,” “teacher,” “father,” and “myself” were given 
to 1,667 students in two sampling areas, both male and female, 
drawn from grades 6, 8, 10, and 12 corresponding to the ages of 
11, 13, 15, and 17 years, respectively. Area 1 consisted of 503 
students from the Kitchener-Waterloo sample and 1,164 students 
from Metropolitan Toronto. In general, the adolescents were fairly 
positive in their attitudes toward the police from the semantic dif- 
ferential ratings, attitudes towards police were more positive than 
towards the teacher, but less positive than towards their parents. 
Apparently, the effectiveness of the family has been overestimated 
and the school stands out as the central, salient, dominant force 
in the political socialization of the young child. Individual dif- 
ferences in attitudes that develop towards the teacher by students 
are generalized to the police. The attitudes towards parents and 
even toward self are likewise reflected in attitudes toward police. 
The results support a form of generalization of attitudes toward 
authority, but not a model that suggests simple generalization from 
parents. 

“The Effect of the Decision to Charge Upon Subsequent 
Delinquent Behaviour,” by Kristina J. Kijewski (April 1983). 
According to the labelling perspective, a critical step in the pro- 
cess of becoming a juvenile delinquent is the experience of being 
caught and labelled officially as delinquent. To test this hypothesis, 
the police files of juveniles in a Southern Ontario Police Force be- 
tween January 1 to August 31, 1976, were examined. A sample 
of 142 youth charged in court and a sample of 152 cautioned youth 
used in Doob and Chan’s study on The Exercise of Discretion with 
Juveniles, Toronto, University of Toronto, 1978, were followed up 
by examining their records in July 1980, approximately 4 years 
from the date of contact in 1976. The data suggest that juveniles 
who are charged and processed by the juvenile court are not more 
likely than those who are merely cautioned to be involved in subse- 
quent delinquency. Since cautioned and charged juveniles are 
equally likely to commit further delinquency, this study would sug- 
gest justification of information screening where the use of cau- 
tion is increased and referral to court (and thereby court cost) is 
reduced. 

“Juvenile Justice Statistics: Mythmaking or Measure of 
System Response,” by Jim Hackler and Wasanti Paranjape 
(April 1983). Statistics do not accurately reflect criminal behavior, 
but are products of a system. A confused attempt to compare violent 
crimes in Columbus, Ohio, with Edmonton, Alberta, for example, 
revealed that Columbus had 53 homicides and attempted murders 
in 1973, while Edmonton had only 18; but Columbus had 57 per- 
sons charged with assault while Edmonton had 268. The question 
as to which population is more violent would be difficult to answer 
based on the statistics. In 1980, Canada had 35,491 charged with 
delinquent acts, but information from British Columbia reported 
by charge, rather than by person, which made it difficult to com- 
pare British Columbia with other provinces. The age of delinquency 
limitation is 18 in Quebec and 16 in Ontario, which makes 
statistical comparison impossible. Further, there may be overlap 
in crime categories where one offense is classified as a theft and 
another as burglary. Differing policies as to screening and refer- 
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ral by police would make vast differences in reported statistics. The 
authors asked persons and agencies who report official statistics 
to notify the users of the statistics by footnotes or otherwise when 
a system changes its procedures. Official statistics are poorly de- 


signed to measure actual delinquent behavior. They do not 
distinguish between “controlling” and “helping,” but they may 
provide a clue as to the amount of energy and resources spent by 
the agencies in response to juvenile problems. 
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On Moral Culpability 


Madness and the Criminal Law. By Norval Morris. 
Chicago, Illinois: The University of Chicago Press, 
1982. Pp. 209. $20.00. 


The concept of moral culpability is firmly entrenched in Anglo- 
American common law. Thus, a showing of guilty intent (mens rea) 
is required in all criminal convictions. Criminal behavior may be 
excused if it can be demonstated that the accused had no control 
over his behavior. Conditions which might warrant excuse include 
necessity, mistake, duress, and diminished mental capacity. The 
introduction of any of these defenses usually arouses debate and 
controversy, particularly the excuse of dimished mental capacity 
(insanity). 

In this excellent book, Norval Morris elucidates the theoretical 
issues underlying relationships between mental illness and 
criminal guilt. His approach is noteworthy for its creative and 
imaginative character and its disciplined adherence to abstract 
principles of inductive thinking. As a practical lawyer, who 
disavows any expertise of mental illness, he recommends that the 
law disregard the existence of a competent nosology of mental ill- 
ness, and instead, encompass all mental illness under the general 
rubric of “madness.” 

Among the highlights of this book are two parables which 
illustrate the moral dilemmas implicit in the application of men- 
tal health concepts to the implementation of the criminal law. The 
first of these, a story entitled “The Brothel Boy,” deals with the 
problems attendant to the determination of the culpability of a 
person who was both mentally retarded and socially disadvantaged. 
The second fictional chapter entitled “The Planter’s Dream” deals 
with the classical problem of involuntary conduct. A reading of 
these two stories and the comprehensive notes on case law and com- 
mentary which is appended to the second story, provides a very 
entertaining and studious introduction to the salient issues underly- 
ing the perennial debate over the insanity defense. 

A second highlight of this book is its thoughtful and penetrating 
discussion of considerations governing the sentencing of the men- 
tally ill. Here, Morris begins with the empirical observation that 
while mental illness at the time of the crime may reduce the 
severity or duration of punishment, continuing mental illness at 
the time of sentencing may properly lead to more severe or pro- 
longed punishments. Of course, all this is premised on the expec- 
tation that mentally ill offenders will be imprisoned, a reality that 
is often denied in our euphemistic hope that they will be “diverted” 
to other settings. In his thoughtful discussion of sentencing theory 
and practice, Morris provides important insights and understand- 
ing for those who are concerned with the disposition of mentally 
ill offenders. 

Morris’ recommendations for substantive changes appear to be 
guided more by pragmatic considerations than those of theory and 
principle, perhaps in keeping with his emphasis on the importance 
of utilitarian considerations. Thus, he advocates abolition of the 
incompetency plea, substituting explicit provisions for contin- 


uances. No doubt, this idea has some merit, if only because it 
acknowledges the healing power of time. Morris also recommends 
abolition of the insanity plea because it is rarely applied, because 
it is subject to corruption, and because even when it is used it does 
not lead to differential treatment for the mentally ill offender. 

No doubt the debate over the relationship between mental illness 
and crime will go on. In this book, Morris has given us an outstand- 
ing analysis of the issues underlying the inexorableness of this 
debate. 


University of North Carolina CHARLES E. SMITH 


Managing Jails and Prisons 


Correctional Institutions. By Vernon Fox. 
Englewood Cliffs, New Jersey: Prentice-Hall, 1983. 
Pp. 320. $22.95. 


Vernon Fox’s Correctional Institutions is a superb book that 
blends administrative theory and practical management skills 
necessary for the running of American jails and prisons. Begin- 
ning with a historical overview and ending with a prognosis for 
the future of correctional institutions, the author concentrates on 
the balance that must be struck between keepers and prisoners 
if an institution of confinement is to function properly on a daily 
basis. As Indiana Correction Commissioner Gordon H. Faulkner 
notes within his foreword to this book, Dr. Fox addresses the com- 
plexity of the correctional system and its dependency upon the 
human input of offenders and staff alike. The bottom line is that 
Fox focuses upon the politics of incarceration, and clearly what he 
has to say is derived from a lifetime devoted toward understand- 
ing the nuances of the correctional process. 

Those of us who have taught many corrections courses using the 
various textbooks that have appeared on the market over the years 
can appreciate Fox’s Correctional Institutions because it is 
refreshingly different from the rest. For instance, unlike almost 
all other books on the same topic, this one does not overlook health 
care delivery inside of prisons, or the enormity of the dietetic skills 
needed in order to plan and operationalize a nutritious breakfast 
for two thousand inmates housed within a total institution. Unlike 
many other books, also, this one devotes an entire chapter to prob- 
lems associated with women in confinement, has another full 
chapter on institutionalized juveniles, and yet another one on issues 
pertinent to jails. Fox describes the prisonization process as it af- 
fects inmates and staff alike. He recognizes the need for staff and 
residents to work together as a team if the correctional process is 
to have any chance of success. 

One shortcoming of most criminal justice textbooks is that either 
they are too hypothetical, emphasizing research goals at the 
expense of field realities, or they are too pedestrian, concentrating 
on introducing the novice to criminal justice jargon. Fox commits 
neither of these two fundamental errors. On the contrary, he ex- 
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amines the sophisticated tasks the professional administrator or 
manager faces in any complex organization, then fits these tasks 
into special perspective by applying concrete examples drawn from 
the daily routine of running a correctional institution. Correctional 
Institutions is a high-quality book containing excellent footnotes 
and an ample bibliography. Citations are up to date, not archaic 
as in many books within our field. In short, this book measures 
up to what we have come to anticipate in the works of Vernon Fox, 
that rare combination of educational research and field experience 
that produces true expertise. 

Vernon Fox is a pioneer in criminology, and Correctional Institu- 
tions is a classic work of its kind. Finally, we seem to have a text- 
book on correctional administration and management that is 
worthy of use in a graduate-level program without fear of embar- 
rassment. Perhaps during this decade, with this book by Vernon 
Fox and others of its high quality, we may witness the fulfillment 
of some standards and goals set a decade ago by the National Com- 
mission on Criminal Justice Standards and Goals, such as a pro- 
fessional force of correctional officers. Better late than never. Fox’s 
Correctional Institutions is an outstanding addition to a relevant 
course syllabus or to the library of academic scholar or correctional 
manager alike. More important, perhaps, it would seem to be com- 
pulsory reading for a rank-and-file correctional officer, and that 
is intended to be the highest compliment a textbook can receive. 


University of Pittsburgh Davip A. JONES 


If Not a Solution, at Least 
a New Beginning 
The Heroin Solution. By Arnold S. Trebach. New 


Haven, Connecticut: Yale University Press, 1983. Pp. 
331. $24.95. 


In a nonsensational fashion, Arnold Trebach proposes a rein- 
troduction of diacetylmorphine into the medicai treatment of ter- 
minal illness and heroin addiction. He presents a well-researched 
and documented examination of both the British and American 
experiences with the drug and offers realistic balanced recommen- 
dations for future policy in each country. The author’s personal 
philosophy is a life-style that is drug-free and the unhindered give 
away of heroin is not a theme of this book. He recognizes, however, 
that being drug-free is not an immediately attainable goal for some, 
as methadone or heroin are not the answers for others in working 
through their drug problems. In reading The Heroin Solution one 
never senses that the author is blindly espousing a cause but is, 
rather, trying to reason through a complicated past in order to plan 
appropriately for the future. The reader need never fear that Pro- 
fessor Trebach will neglect other opinions on this emotion-filled 
subject, as he will even provide criticisms to what he will even- 
tually recommend himself. At one point, he notes that the “facts 
can support almost any point of view.” Indeed, Professor Trebach 
seems so painstakingly objective that periodically we wish to see 
just a little bias before he brings us to his own opinions and 
conclusions. 

Structurally, the author presents his information by alternating 
his focus between British and American histories of the heroin prob- 
lem in order to highlight the similarities and contrast the dif- 
ferences. First, however, he makes a very substantial case for the 
continuation of the medical use of heroin in the treatment of pain- 
ful, terminally ill patients. Even here, Professor Trebach does not 
propose the use of heroin in every case since other, less potent drugs 

may be sufficient. He does prefer, however, that the decision as 
to what is the appropriate drug be made by a physician rather than 
a legislator. After considering the needs of the terminally ill, Pro- 
fessor Trebach uses the substantial part of the book discussing the 
treatment of addiction. He describes British policy, reviewing at 
length the Rolleston Committee’s work in 1926 as a reflection of 
English thought at the time and for decades later. With the increase 
in the smuggling of illegal heroin into England in the 1960’s, 
British policy changed somewhat, limiting the dispensing of heroin 
to special clinics. 


In the United States, heroin was initially a legal substance but 
its distribution seems to have been far more widespread and readily 
accessible in over-the-counter purchase and through mail order 
houses. The Harrison Act sought to prohibit recreational use of 
heroin while leaving the medical profession with the authority to 
prescribe it for patients. A very successful treatment center in 
Shreveport, Louisiana, was established which Professor Trebach 
describes in detail. Law enforcement agencies, however, gradually 
began to investigate and arrest numerous doctors prescribing 
heroin, and their medical opinions concerning the amount of the 
drug prescribed were challenged by prosecutors, sometimes suc- 
cessfully. Eventually, physicians began turning away from heroin, 
though still legal, in fear of prosecution. In the end, heroin was 
placed in the category of Schedule I by legislators, precluding any 
medical use. 

Professor Trebach reviews the use of heroin in Britain today and 
some very limited experimental heroin projects in the United States 
in recent years. He seems to sum up the contrast in the two coun- 
tries with the opinion that “the transcending difference between 
the British and American approaches to narcotic addiction is not 
heroin or any other drug but the widespread intrusion of the govern- 
ment into what should be a delicately and intensely private rela- 
tionship between a patient and his or her doctor.” 

Professor Trebach’s recommendations for future policy are worthy 
of serious consideration by everyone concerned with treating the 
terminally ill and heroin addicts. His research leading up to those 
conclusions is deserving of equal attention. 


Brooklyn, N.Y. PHILIP J. BIGGER 


Current Issues in Crime and Justice 
Crime and Justice: An Annual Review of Research: 


Volume 4. Edited by Michael Tonry and Norval 
Morris. Chicago: University of Chicago Press, 1983. 
Pp. 308 + ix. $25.00. 


This is the fourth in a series of annual volumes that reviews cur- 
rent issues in crime and justice. This volume contains seven essays, 
the majority of which should be of great utility to those involved 
in formulating public policy in this area. 

Jackson Toby reviews the problem of violence in schools. He 
presents the results of surveys of the incidence of school violence; 
briefly reviews the impact of school security guards, teacher at- 
titudes to the violence and their morale, and student absenteeism 
on the violence; discusses the various theories of the cause of 
violence; and reviews strategies for dealing with the problem. 

Philip Cook reviews the role of guns in violent crime and discusses 
what impact the restriction of the availability of guns would have. 
For example, he notes that the reduced use of guns in violent crime 
might increase the extent of injury of victims and change the pat- 
terns of crime (for example, from commercial robberies to robberies 
of weaker individuals). 

Tlene Nagel and John Hagan review data on sex differences in 
criminal behavior and processing through the criminal justice 
system. They conclude that women commit crime at a lower rate 
than men, are more likely to be released on recognizance, and 
receive more lenient sentences. However, they do not differ in the 
amount of bail set, whether prosecuted, plea negotiation, or con- 
viction decisions. 

John Monahan and Henry Steadman review the evidence as to 
whether criminals are more likely to be mentally ill than non- 
criminals and whether the mentally ill are more likely to commit 
criminal acts than the nonmentally ill. They conclude that the 
answer to both questions is ‘‘no.’”’ They also discuss whether these 
findings have any relevance for public policy. 

Ronald Clarke provides an excellent review of strategies for reduc- 
ing crime by modifying the situtation in which the crime takes 
place: including making the criminal’s target less available and 
designing environments to make criminal acts harder to carry out. 
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The two remaining essays are very different in character. Robert 
Mennal looks at how recent historians have characterized scholarly 
attitudes and public policy to juvenile delinquency. David Far- 
rington reviews the methodology of randomized experiments and 
cites examples of such experiments from crime and justice research. 
These two essays will have less interest for those involved in public 
policy decisions in crime and justice and will appeal much more 
to academicians. 

This volume provides excellent reviews of a number of impor- 
tant issues in crime and justice. The majority of the essays have 
important implications for those involved in the criminal justice 
field, especially those involved in formulating public policies. The 
authors have provided comprehensive reviews of the topics which 
seem to be relatively free from bias. The reviewers, while obviously 
having their own position and previous research to guide them, 
have made an effort to present opposing points of view, the research 
of others, and to point out where the evidence is too fragmentary 
for definite conclusions to be drawn. 


Richard Stockton State College DavID LESTER 


A Unique Methodology for Identifying 
High Rate Offenders 


Who Commits Crimes: A Survey of Prison Inmates. 
By Mark A. Peterson and Harriet B. Braiker. Cam- 
bridge, Massachusetts: Oelgeschlager, Gunn, and 
Hain, 1981. Pp. 268. $22.50. 


Who Commits Crimes by Mark Peterson and Harriet Braiker is 
one of a number of studies of California prisoners conducted by the 
Rand Corporation. The goal of the authors is to identify highly 
active criminals in order to understand the causes of crime and 
ultimately to be able to give policy guidance for the incapacita- 
tion of “serious offenders” through selective sentencing and parole 
practices. 

The researchers attempted to survey a 20 percent random sam- 
ple of male inmates in five California correctional facilities in 1976. 
Of 1,323 inmates selected, 624 actually completed questionnaires 
(238 inmates were unavailable because they had been transferred 
or were in special custody and 461 inmates either refused to par- 
ticipate or failed to complete a usable questionnaire). Because of 
the severe self selection inherent in a study with such a low rate 
of return, the authors compared their sample with the California 
prison population and found that those completing questionnaires 
were not significantly different on type of offense, age, or ethnic 
group, but did have more extensive prior records. 

A unique feature of this study is the use of self-report data rather 
than “official” records. Self-reports were used because the authors 
believed arrest records do not adequately reflect criminal behavior. 
To oversimplify somewhat, the survey asked inmates to report how 
many crimes they committed per month in 11 separate crime 
categories during the 3-year period prior to incarceration. They also 
answered questions about their background, contacts with the 
criminal justice system, and their attitudes towards crime. In an 
attempt to. obtain candid responses, the questionnaires were 
anonymous. Thus the answers could not be compared with other 
sources, but the survey did include a number of checks to deter- 
mine whether the answers were consistent. 

The results showed that most of the self-reported crimes were 
committed by a relatively small group of highly active offenders. 
Further, offenders did not specialize in any one type of crime such 
as forgery or robbery, but committed a number of different crimes 
that could be classified as either “property” or “violent” crimes. 
Among the personal characteristics found to be related to high 
crime activity were age (younger were more active even control- 
ling for prior record), drug use (users were more active,) and race 
(white offenders were more active). The authors discussed but could 
not answer the question of whether white offenders really do com- 
mit more crimes than black offenders or whether white inmates 


interpreted and responded differently to the questionnaire. 

prior record items, previous felony convictions were related to 
criminal activity, but if the offender had a felony conviction it made 
no difference whether he was previously incarcerated. Finally, 
psychological/social characteristics were found to be among the best 
predictors of criminal activity. Those who believe that “crime pays,” 
that they are good at crime, and that they will continue to commit 
crimes with a low chance of apprehension (taken together these 
characterize what the authors call a “criminal attitude”), and those 
who have multiple criminal identities (e.g., label themselves as rob- 
bers and forgers) are among those in the high rate crime group. 

In the last chapter, the authors attempt to develop a model to 
serve as a potential guide for selective incapacitation. Using 
analysis of regression, the authors identify characteristics of highly 
active criminals: multiple criminal identities, consistently criminal 
attitudes, frequent and serious juvenile crimes (based upon self- 
reported crime which may or may not be reflected in official records), 
repeated placement on probation, and regular use of drugs. 
Recognizing that there might be a problem in getting an offender 
to admit to “criminal attitudes” at a sentencing or parole hear- 
ing, the authors also analyze only those variables they believed 
generally accessible to criminal justice officials. The characteristics 
they incorporate in an alternative model of high rate offenders are 
number of felony convictions, number of times on probation, age 
at time of the offense, number of incarcerations in local juvenile 
facilities, white racial identification, victim injured during crime, 
and age at first arrest. 

There are major methodological problems with the study. First, 
it is difficult to assess the accuracy of self-reported crime rates and 
to know whether the correlates with crime (such as “criminal at- 
titudes” or racial identification) reflect reality or the response bias 
of certain groups of individuals. Secondly, the sample (apart from 
the self-selection problem) is not representative of all criminal of- 
fenders as only prison inmates are studied nor is it even represen- 
tative of California prison inmates since it was drawn from a cross 
section of the incarcerated population (as opposed to a sample of 
admissions) which overrepresents offenders with longer sentences. 
The nature of the sample makes the results impossible to generalize 
to all offenders. Also, the study measures crime prior to incarcera- 
tion and assumes that offenders will continue to commit crimes 
at approximately the same rate after release, which may or may 
not be the case. Finally, the study suggests a predictive device for 
identifying and selectively incarcerating high risk offenders but 
makes no attempt te validate the results. Until the findings have 
been verified on an independent sample of offenders, any discus- 
sion of the utility of the results is premature. The study is only 
half finished. It is to be noted that the authors discuss all of these 
shortcomings, but that does not reduce their magnitude. 

Even if the findings are valid, the authors’ suggestions for 
sentencing and parole policy would be both difficult to implement 
and would raise serious ethical concerns. In their view, the best 
predictors of criminality are psychological variables such as 
“criminal self identity” and “criminal attitudes.”” While recogniz- 
ing the problems in measuring these variables outside the format 
of an anonymous questionnaire, the authors seem to suggest that 
we should try anyway. Yet even when their analysis is restricted 
to information “readily available” to criminal justice officials, the 
authors include both ethically questionable items such as race and 
age at first arrest and items that are difficult to measure because 
of the inaccessibility and unreliability of criminal records, such 
as number of juvenile incarcerations. While these findings may 
be theoretically interesting, the present work gives minimal 
guidance to anyone desiring to develop an operationally workable 
selective incapacitation policy for sentencing or parole decisions. 

U.S. Parole Commission JAMES L. BECK 


A Review of Developments in 
Correctional Policy 


Criminal Corrections: Ideals and Realities. Edited 
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by Jameson W. Doig. Lexington, Mass.: D.C. Heath 
and Company, 1983. Pp. 230. $25.95. 


The articles in this provocative and thoughtful book have been 
carefully selected to explore several themes in correctional policy: 
(1) the strength of the prevailing ideology of incarceration; (2) the 
divergence between policy ideals and the reality of implementa- 
tion; (3) the sources and uses of power in shaping and implement- 
ing correctional policy; (4) the recent emergence of the courts as 
a force in reshaping correctional, particularly prison, policies; (5) 
the emerging focus on community-based corrections, specifically 
restitution; and (6) the value of an incremental approach to cor- 
rectional policy as opposed to a large-scale rationalistic approach. 

All the articles have a blend of scholarly research with impressive 
footnotes and references, and hard-headed reality, based on 
awareness of the difficulties of correctional reform and policy im- 
plementation. At least 12 of the 20 authors have doctorates, prac- 
tically all have been involved in teaching or research in correc- 


tional or criminal justice policy, and many have directly worked’ 


in the correctional field. 

In the first section on correctional policy, an article by John Byrne 
and Donald Yanich reviews the strengths of the ideology of in- 
carceration and illustrates the cooptation of community-based cor- 
rections by prisons, concluding that “American corrections has a 
two-hundred year history of reform without change.” An article 
by Albert C. Price and Kent E. Portney reviews the goals of cor- 
rections policy (rehabilitation, incapacitation, deterrence, and 
retribution), compares the corrections policies based on these 
various goals, suggests that legislators do not differentiate between 
the goals other than rehabilitation, and concludes that correctional 
policy implementers have ambiguous policy guidance as a result 
of the legislators’ inability to distinguish between incapacitation, 
deterrence, and retribution. 

Jack H. Nagel’s article reviews William G. Nagel’s 1976 study 
finding no relation between crime rates and incarceration rates. 
Both Nagels find that crime depends on poverty and unemploy- 
ment, whereas imprisonment policy relates to political climate and 
size of black population. Both Nagels conclude that “to reduce 
crime, provide jobs.” 

A second section on innovations in juvenile corrections includes 
an article by Bruce Bullington, Daniel Katkin, and Drew Hyman 
that finds that reforms such as diversion, deinstitutionalization, 
and decriminalization of status offenders have been sabotaged and 
coopted to result in a widening of the net of social control. They 
propose that some agency with budgetary control and sufficient 
power must emerge to secure compliance with the law and syn- 
chronize the various elements of the juvenile justice system. An 
article by Andrew Rutherford finds a comparable development in 
England, a 1969 act to reduce youth incarceration being aborted 
due to lack of strategic planning, cooptation by the police, and a 
lack of appreciation of the interest groups advocating custody and 
the inertia supporting existing institutions. 

A third section is on conditions in prisons and strategies for 
change. Karen A. Reixach and David L. Weimer find that the in- 
creased use of jails for postconviction sentences has more than off- 
set the increased use of alternatives to jails for pretrial custody, 
and deplore the poor jail conditions and the failure of state-set stan- 
dards to improve jail conditions. They advocate fining local govern- 
ments when inmates are held under substandard conditions, after 
block grants covering the first year have not yielded satisfactory 
results. Judith Resnick discusses whether prisoners should be 
classified by sex, and concludes that gender-based classifications 
are offensive, expensive, inefficient, and generally unrelated to cor- 
rectional goals. Thomas N. Gilmore and Joseph E. McCann, III, 
discuss problems and opportunities arising from changes in cor- 
rectional leadership and conclude that the best strategies are the 
use of support networks of top correctional leaders from other states, 
and the use of structured sessions with new and experienced com- 
missioners to explore transitional issues. John R. Henburn defines 
social change as the redistribution of power and notes that prisons, 
like all organizations, are conservative and resistant to social 
change. The ombudsman and participatory grievance procedure can 


only be significant social change agents if they demonstrate a 
redistribution of power and a change in the quality of prison life. 

A fourth section is directed to the role of the courts and includes 
articles by Daryl R. Fair, Thomas S. Ostrowski, and Candace 
McCoy. Fair compares judicial strategies and advocates that a judge 
allow room for a variety of options later in the handling of a case. 
Ostrowski provides a successful case example of court-directed jail 
reform in which the judge sought to attain a thorough understand- 
ing of the jail problems and their causes, and in which the judge 


‘convinced the county commissioners that he would insist on com- 


pliance with court orders but would be flexible in his courses of 
action. McCoy has a very stimulating article in which she com- 
pares the traditional Burger court with the more activist Warren 
court. She concludes that the Burger court continues to mandate 
compliance with the constitutional minima laid out by the War- 
ren court, has given the tasks of administration back to the cor- 
rectional experts, but is even tougher than the Warren court in 
the use of the “money model’ which allows monetary judgments 
against governmental units. Since McCoy wrote her article, the 
U.S. Supreme Court in Smith v. Wade has extended the money 
model to state officials, upholding a judgment of $25,000 in com- 
pensatory damages and $5,000 in punitive damages against a guard 
found guilty of “reckless or callous indifference to the rights and 
safety of the prisoners in his charge.” (See Smith v. Wade, Slip Opi- 
nion No. 81-1196, decided April 20, 1983.) 

The concluding section has an article by Stuart S. Nagel analyz- 
ing sentencing experience and concluding that an incremental 
deductive-reasoning approach makes more sense than a rational, 
inductive-reasoning approach. Specifically, the collective wisdom 
of legislators, judges and parole board members, and prison ad- 
ministrators is better than use of a mathematical table of deter- 
minate sentences. A final chapter by Charles M. Gray finds restitu- 
tion to be consistent with economic efficiency, with a large poten- 
tial payoff. 

A few typos occur, such as on page 205, but a more substantive 
defect is the lack of comprehensive attention to other methods of 
reform such as the intensive treatment probation program utilized 
in Georgia, coupled with screening of offenders and use of halfway- 
in houses, the use of suspended sentences for victimless crimes, 
the more extensive use of victim compensation plans, and the 
renovation of penal codes. 

In spite of these possible defects, Doig’s book is a breath of fresh 
air in the correctional scene, with a number of enlighening articles 
that realize Doig’s objective of comparing and occasionally meshing 
ideals with realities. 


University of Alabama CHARLES S. PRIGMORE 


The Origin and Consequences 
of Child Sexual Abuse 


The Sexual Victimization of Children. By Mary de 
Young. Jefferson, North Carolina: McFarland & Co., 
1983. Pp. 163. $8.95. 


There is a growing school of thought among behavioral scientists 
that there is nothing at all harmful about adult sexual relation- 
ships with children; some contend that these relationships may even 
be beneficial to the child. Mary de Young takes these sadly mis- 
informed writers to task in her comprehensive treatise on pater- 
nal incest, the sexual victimization of sons, and pedophilia. 

Utilizing an impressive sample drawn from her court personal 
caseload, the author is able to provide a wealth of illustrative data 
to the task at hand. The task is to explore every aspect of child 
victimization from the behavior of other family members to the 
childhood experiences of the offending parent or sibling to the short- 
term and long-term effects for male and female victims. 

Such fascinating findings are presented as the following: 

— In the clinical sample of 60 victims of paternal incest, 50 

(83%) are the oldest daughters. 
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Twenty-two (43%) of the incestuous fathers and stepfathers 

in the clinical sample had been physically abused as children 

by their own fathers. 

twenty-five (49%) of the incestuous fathers and stepfathers 

stated that their primary reason for the incest was the sexual 

education of their daughters. 

The age at which the overt incest was initiated by the father 

or stepfather is 10.2 years. 

— Five (10.4%) of the sample of adult incest victims are 
lesbians. 
The Sexual Victimization of Children is timely, well written and 

a major contribution to the field of criminal justice. It is a book 
that would be of value to practitioners in the field as well as the 
education of practitioners. I recommend it for the following reasons: 
First, the subject matter is controversial, “hush-hush” and 
characterized less by fact than by myth. This book through inter- 
views with hundreds of subjects, helps to dispel those myths. Sec- 
ond, the structure is so tight, so readily apparent through skillful 
use of headings and subheadings and further subheadings that 
reading this material is a delight. Third, the research is as com- 
prehensive and broad-based (reference to data as well as to novels) 
as any that I have seen. Finally, the matter of child sexual assault 
and its devastating consequences compel us to stop and listen. As 
de Young so simply and forcefully puts it in the final lines of the 
book, “‘That responsibility is ours. Children are depending or. us.” 


Kent State University KATHERINE VAN WORMER 


Conflicting Trends in Juvenile Justice 


Legal Reforms Affecting Child and Youth Services. 
Edited by Gary B. Melton. New York: Haworth Press, 
1983. Pp. 158. $30.00. 


The small volume, Legal Reforms Affecting Child and Youth Ser- 
vices, is a collection of readings concerning recent legalistic trends 
in juvenile justice, trends which have often resulted in conflicting 
and ambiguous policies concerning children’s rights. This book is 
a hardback printing of the journal, Child and Youth Services; the 
readings, accordingly, cover a wide range of topics and are not neat- 
ly interwoven one with the other. The articles are of a consistent- 
ly even, high quality, however. As the authors are professors at 
law, and other legal scholars, information presented is well 
documented and timely. Such vital issues as the fall of the 
rehabilitative ideal in the juvenile system, the increasing concern 
for juveniles’ procedural rights, child-custody disputes, and laws 
regulating educational and treatment services are discussed. 

The most compelling selection is by Garbarino, et al., “Who Owns 
the Children?” Going beyond the immediate judicial policy, the 
authors argue for an appreciation for the relationship between the 
law and cultural values. Earlier treaties have overemphasized 
family autonomy and disregarded the positive aspects of social in- 
terdependence. Support and feedback functions of social networks 
are often overlooked at the expense of the child and his/her family. 
An ecological framework is recommended as is tolerance of non- 
traditional family forms. Family services should be designed not 
to treat problems but to prevent their occurrence. Garbarino and 
his associates make a case for a more potent community which 
operates as a family support system. The children’s rights move- 
ment is antithetical to this goal. 

Other articles discuss the due process emphasis of the juvenile 
court and the attendant skepticism of the clinical model of treat- 
ment, the role of child advocate in juvenile courts, the fairness of 
the due process model, the need for decisionmaking by minors in 
certain instances. The concluding articles consider the seemingly 
unrelated topics of racism—in use of IQ tests in streaming school- 
children—and examining “the least restrictive environment 
principle” —with regard to childhold disabilities. 

Legal Reforms Affecting Child and Youth Services is an excellent 
reference book for juvenile court personnel and for academics alike. 


This book is well written and painstakingiy researched. This an- 
thology, however, does not have obvious classroom applicability 
due to the high price and the difficulty of teaching from a collec- 
tion of readings on varied and often unrelated subjects. Further- 
more, the omission of any studies on recent legislation affecting 
confinement of juveniles in institutions and of practices of cruel 
and unusual punishment in these institutions was to me somewhat 
of a disappointment. I do note that the child and youth services 
series has a special edition devoted to institutional abuse, but I 
would have expected some inclusion here from the legal and con- 
stitutional perspective. 


Kent State University KATHERINE VAN WORMER 


How Inmates Are Made and Unmade 


The Making of an Inmate: Prison as a Way of Life. 
By Ann Cordilia. Cambridge, Massachusetts: 
Schenkman Publishing Company, Inc., 1983. Pp. 123. 
$7.95 (paperback). 

This book would be useful for advanced students in criminology 
who are studying the impact of prisons on inmates, and for new 
institutional caseworkers who are trying to understand the inmate 
population. U.S. probation officers who have not had the opportuni- 
ty to visit an institution can gain an awareness of prison as a way 
of life. 

Ann Cordilia presents a realistic analysis of prison life. Her 
evaluation is pertinent and on target throughout the text. There 
are many practical comments geared to helping the reader quick- 
ly understand the discussion. 

The present study draws both from Goffman’s approach to total 
institutions and from prison subculture literature. Goffman states 
that a total institution is “a place of residence and work where a 
large number of life-situated individuals, cut off from the wider 
society for an appreciable period of time, together lead an enclos- 
ed, formally administered round of life.” The study design explores 
changes inmates undergo in response to prison, and how these 
changes affect their reentry into society. 

Part One discusses the inmate in prison. Chapter I reviews how 
inmates learn dependency on the prison system. Inmates often 
speak of dependency with bitterness finding it harmful and 
degrading. Occasionally, the response is one of relief from the stress 
of outside survival. Cordilia describes how inmates adapt to 
dependency by fighting, going along, or using the situation. Most 
inmates adopt some combination of these three adaptation styles. 

Chapter II is a discussion of living with other convicts. Convicts 
learn a unique style of interaction. They live in forced separation 
from people outside prisons and in forced intimacy with other in- 
mates chosen by the prison system. Data from Cordilia’s study sup- 
ports the argument that inmates feel alienated from living with 
each other. 

Chapter III deals with the topic of how isolation from people on 
the outside affects inmates. It is pointed out that being cut off from 
these people is one of the worst pains of imprisonment. The discus- 
sion emphasis is on relationships with wives, children and girl 
friends. When discussing these relationships inmates express 
negative attitudes. They feel guilt, a sense of loss, powerlessness, 
and fear of betrayal or abandonment. Inmates adapt to these rela- 
tionships by hanging loose, maintaining husband-father role, or 
assuming a role. Cordilia summarizes these comments by remark- 
ing that inmates often lose the habit of taking responsibility for 
these areas of their lives. 

Chapter IV presents information on the influence of outside work 
and work in prison. Cordilia remarks that prison work experience 
probably does nvt even train inmates in good work habits. The ex- 
perienced reader would agree with this thought. Most inmates ex- 
pect to work when released while often they engage in optimistic 
fantasy plans. Job plans are unrealistic. 

Chapter V discusses alcohol and drugs in prison. Many inmates 
claim if the same amount were available inside they would use 
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less. Three aspects of prison life affect drinking and drug taking 
patterns of inmates. These are the levels of stress, external con- 
trols, and absence of familiar drinking situations. Cordilia points 
-out that while prison induces stress it also releases inmates from 
tensions found on the outside. Alcohol control was the number one 
goal of the inmates in this study upon release. 

Part Two concerns reentry of the ex-convict into society. Chapter 
VI is about structuring a life on the outside. Cordilia indicates that 
most of the men in this study began their reorientation with time 
in the community during supervised outings. After release they 
were sheltered from the disorienting impact of reentry as they were 
paroled to halfway houses. They still described feelings of 
strangeness and confusion in their early outside contacts. The em- 
phasis in this chapter is on how inmates adapt to the halfway house 
with its authority and control versus the taste of freedom. Inmates 
react in one or more different ways. They cooperate in a minimal 
fashion, use active deviance, finding a purpose, and controlling 
time. 

Chapter VII relates to going to work on the outside. Working for 
a living is not taken for granted as most ex-inmates are accustom- 
ed to the institution for support. Inmates have little opportunity 
to learn about the job market and thus are handicapped in finding 
a place in it upon release. Inmates bring few skills to their job 
search. Cordilia “tells it like it is” in this discussion which ought 
to be understood by the experienced person. 

Chapters VIII and IX continue to discuss how it is on the out- 
side as inmates interact with people and return to the use of alcohol 
or drugs. Learning to develop the trust necessary for daily interac- 
tions is difficult for some of the men in the study. Inmate uncer- 
tainty is high upon release so they cannot behave consistently 
towards significant others. They lack the skills to be effective 
husbands and fathers. Withdrawal is often an adjustment pattern. 

In dealing with drugs and alcohol most inmates intend to con- 
sume less or completely abstain. Cordilia states that of the inter- 
viewees in the sample, 3 remained generally abstinent during post 
release while the other 25 regularly consumed alcohol and/or drugs. 
Keeping the level of consumption under control is the primary goal 
and problem. Cordilia discusses how inmates research alcohol, by 
“doing research” while drinking small amounts to determine con- 
trol levels. 

Ann Cordilia concludes the text by explaining the research 
methodology. Thirty-two men were interviewed before and after 
release from prison. The men were referred to the study through 
an alcohol counseling program. They span a variety of ages, 
criminal histories, and institutional experiences. However, they 
are not representative of the entire prison population in at least 
three respects. The clients were all white and hispanic. All clients 
had an alcohol problem, and there were fewer younger inmates in 
the sample. This research is exploratory therefore it is concerned 
with presenting a new way of looking at the effects of imprison- 
ment rather than testing any existing hypothesis. 


Washington, D.C. WILLIAM C. HALL 


Market Analysis Applied to the Study 
of Organized Crime 


Disorganized Crime: The Economics of the Visible 
Hand. By Peter Reuter. Cambridge, Mass.: MIT 
Press, 1983. 


Several years ago, 1975 to be precise, I had occasion to accom- 
pany a senior police intelligence bureau commander from New 
Jersey to a meeting of intelligence officers from the New York City 
Police Department. A discussion ensued about the extent of Mafia 
control over illegal gambling, and the New Jersey official contended 
that “the mob” exercised no control over illegal gambling in “South 
Jersey.” This was challenged by a New York intelligence officer 
who adamantly argued that gambling could not survive in the 
Northeast without the sanction of “the mob.” Reuter’s book con- 


fronts this very issue head-on and provides a series of lofty and 
elaborate arguments that challenge and dispell the mythology 
which has surrounded contemporary organized crime control ef- 
forts. Convincingly, Reuter undermines the fundamental thesis of 
Cressey, Blakey, Salerno, and others who view organized crime, 
or more correctly, the Mafia, as the locus of monopoly of illegal 
gambling in America. To appreciate how Reuter arrived at his con- 
clusion, we must examine the methodology and sources that Reuter 
utilized. First, however, let it be clear that Reuter is not a 
disbeliever in the Mafia or in organized crime. He is perhaps one 
of law enforcement’s most respected allies on this issue, however 
the title of his book may lead one to believe otherwise. Unfortu- 
nately, Reuter, as with many other academicians, failed to grasp 
the nuances of organizing crime that often avoids empiricism, 
particularly statistical empiricism. As such, Reuter does not under- 
mine the myth to the extent that he believes he may have, but he 
certainly has created a controversy that must be reckoned with 
by other researchers and policymakers. His ambition, rigor, and 
“healthy skepticism” are welcomed and refreshing, and the richness 
of his analytical methodology is a model that law enforcement will 
hopefully adopt in its analysis of intelligence data. It is quite ob- 
vious that the strength of his arguments outweigh the inherent 
weaknesses. 

For example, Reuter is perhaps the first researcher to bring 
market analysis to the illicit economy. In a novel approach toward 
understanding the role of “the mob” in controlling illegal markets, 
Reuter examines the economic principles that encompass the con- 
cept of control and with empirical data, evaluates the extent (or 
the lack thereof) of Mafia control. Heretofore, most researchers ex- 
amined the Mafia and made a number of assumptions and in- 
ferences about the extent of monopolistic control. Far too often, the 
term “control” is bandied about with little evidence to support the 
claim. Reuter disects the illegal markets—gambling and 
loansharking—in New York City and convincingly argues that 
neither is controlled by the Mafia. In this respect, his book should 
be required reading for every vice squad and organized crime/ia- 
telligence unit commander. 

Reuter’s choice of New York City as his research laboratory is 
nicely justified (e.g., the organized crime folklore of New York is 
a historical fact that cannot be denied) and he correctly points out 
that this city may be atypical of an “‘organized crime city.” It is 
this caution that raises the first problem with Reuter’s data col- 
lection methodology. For it is well-documented that corruption 
among the New York City Police Department was pervasive dur- 
ing the years Reuter’s analysis takes place. Assuming that those 
arrested for gambling were the “misfits,” “the unfortunates” or 
those who could not afford police protection, it is likely that the 
data Reuter used was “atypical” or unrepresentative of the market 
which was controlled by the Mafia. I do not believe, however, that 
the conclusions Reuter draws about the lack of Mafia control are 
inherently incorrect. What Reuter captured was a social environ- 
ment in a state of transition wherein the traditional crime families 
were losing a grip of the illicit markets as a result of political 
fragmentation—the decline of “machine politics’ and party 
loyalties. What Reuter has explained is the disintegration of tradi- 
tional institutions (organized crime included) wherein no one 
political power nor criminal syndicate can control legal or illegal 
markets when the values and norms of society (and the subculture 
of crime) are seriously undermined. Reuter’s conclusions not only 
make sense, they are expected. Perhaps in a jurisdiction that is 
not as heterogenetic as New York City, and where there are far 
fewer Mafia families, his findings would not be replicated. Despite 
the “quality” of the data and the uniqueness of the environment, 
Reuter’s conclusions are essentially correct. 

Reuter’s description of ‘“‘syndicated’”” markets adds another 
necessary dimension to our understanding of organized crime. As 
an outsider—that is, one who is not a native American nor devoted 
solely to the study of organized crime—he is able to transcend our 
cultural-blindness and critically question what he is told exists but 
cannot see. Reuter forces us to think about what we believe and 
permits us to see the errors in our culturally determined logic (or 
the lack thereof), provided we are not wedded to bureaucratic 
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dogma! But we, too, must be equally as skeptical of accepting carte 
blanche the arguments of those who attempt to explain a social 
phenomenon through an economic lens. Economists have not fared 
well in explaining licit markets where the data is plentiful (but 
perhaps no more valid). Why, then should we accept Reuter’s in- 
ferences and conclusions which he admits are “untidy” and 
“theoretically assailable” (even though he argues that the relatively 
limited nature of the inferences drawn are inconsequential to his 
findings)? An argument may be built on one “shaky” inference 
which could ultimately destroy the remainder of the analysis. As 
Thurow has argued, so much has and does go wrong with theory 
that practitioners often must disregard it. And while Reuter makes 
a valiant effort to justify his findings with the assertions of a 
number of Federally protected criminal informants, only he knows 
their identity and reliability. We are asked to faithfully acccept 
Reuter’s assessment of their credibility. We must remain as equally 
suspect of Reuter’s judgments as he has been of law enforcement’s. 

Of course, like all true academicians, Reuter imposes the 
language and theories of his discipline on the reader. Given the 
arbitrary nature of language, the rigidity of definitions that often 
do not describe the “real world,” and the inadequacy of economic 
theory to explain market behaviors involving oligopolies, we must 
never lose sight of the fact that almost all social and economic 
phenonomema can be interpreted differently, depending upon the 
assumptions one brings to the arguments. Agreed, Blakey, Saler- 
no, Cressey and others applied similar analytical techniques, 
however their conclusions may also be indicative of how they see 
the “real world” (and themselves)—rigidly structured, adhering to 
definitive hierarchal relations, and deference afforded to status. 
The essence of research into organized crime requires an analysis 
of both informal and formal structures, the former often more im- 
portant than the iatter. I suspect that Reuter has correctly cap- 
tured the nature of the informal structures of illicit markets, since 
law enforcement is fairly adept at arresting the visible manifesta- 
tions of organized crime, or what I refer to as “‘vice operators.” In 
fact, what is often referred to as organized crime enforcement is 
a contemporary euphemism for vice enforcement. But his noticeable 
lack of electronic surveillance data from New York City suggests 
that he was unable to analyze the subtle methods used by Mafia 
members to influence market behavior under specific cir- 
cumstances. Only by enterin ‘he world of power-brokering among 
the high-level crimin: | ©" virators can a researcher truly gain 
an insight into the re -hip between the market and those who 
“supply” the marketw to believe that market behavior is un- 
consciously ordered, :»'s:*.: ‘ized, but vaguely sensitive to the con- 
straints imposed by “hig ’.er authorities.” What Reuter may have 
uncovered is disorganized enforcement which would lead one to 
believe that the market was disorganized. 

Nowithstanding these trivial criticisms, Reuther has made an 
important if not the most important contribution in a decade to 
the shallow literature on organized crime. He has correctly raised 
some serious questions about the quality of what is commonly 
referred to as “organized crime enforcement.” While organized 
crime may have been monopolistic in the 1930’s, 1940’s and 1950’s, 
Reuter correctly argues that this is not the case today. The nature 
of the “rackets” has changed to meet a rapidly changing and diverse 
market—one which is not dictated to by any one political machine 
or criminal organization. If law enforcement is to understand the 
nature of this change, they must, as Reuter suggests, develop the 
skills to systematically analyze market data. It is a fundamental 
failing of police intelligence and “‘misplaced (government) interven- 
tion” is far more dangerous than allowing the market to regulate 
itself. Reuter’s ambitious novel approach to the analysis of 
organized crime will unquestionably be among the great works (of 
which there are few) in a rather poor collection of rhetorical essays. 
I implore any serious student or policymaker who seeks to under- 
stand organized crime to critically read and digest Reuter’s 
arguments, for in the end you too will question the myths, dogma 
and bureaucratic orthodoxy that has become a part of the national 
agenda. 


Upsala College FREDERICK T. MARTENS 


Case Management Strategies for 
Probation and Parole 


Controlling the Offender in the Community. By Todd 
R. Clear and Vincent O’Leary. Lexington, Mass.: Lex- 
ington Books, 1983. Pp. 189. $29.95. 


Todd Clear and Vincent O’Leary have been involved in the 
development and implementation of improved case management 
techniques in probation and parole for more than 10 years. This 
volume represents a progress report on their continued efforts to 
rationalize and regularize the supervision of offenders in the com- 
munity. As such, it contains two important lessons for the reader. 

The first lesson to be learned from the authors’ experiences in 
over a score of supervision agencies is the impact of the change 
process on the outcome of change efforts. The authors repeatedly 
stress the importance of participation of line staff in the develop- 
ment of case management strategies. They write (p. 104), “Our aim 
was organic change, in which the workers themselves would design, 
criticize, and revise their own tools and methods of supervision.” 

Adopting a collaborative approach to changing the operations of 
community supervision, Clear and O’Leary actually managed the 
change process for each agency as opposed to directing it. The of- 
ficers identified the goals of change and the means of attaining 
those goals. Clear and O’Leary provided guidance, information and 
a broad perspective which enabled the officers to arrive at super- 
vision technologies which were appropriate for them and their 
agencies. 

In the process, the authors became sensitized to the nature of 
community supervision. Referring to their approach as “socio- 
technical system” change, the authors focussed on the process of 
community supervision including both the human and technical 
components of probation and parole. Their discussion of the con- 
text of community supervision for line officers and supervisors 
reveals a deep understanding of the social, organizational and 
technical forces which shape the work of community supervision. 

For example, the authors identify three focal concerns of super- 
vision officers as case control, case management, and competence. 
They argue that officers feel the need to be “in control” of all cases 
assigned to them, and to demonstrate this control through efficient 
(if not effective) management of cases demonstrated through proper 
paperwork and office contacts. These two concerns often combine 
to limit the creativity of supervision officers so that they see 
themselves as having little capacity to influence the behaviors and 
attitudes of their clients; a lack of competence in helping others. 

The recognition of the influence of social, organizational, 
technical, and personal forces at work in community supervision 
led the authors to rely upon the judgments of supervision staff in 
adapting their case management model to each specific office set- 
ting. The lesson of the change process reported by Clear and 
O'Leary is twofold. First, their experiences reconfirm the value of 
staff participation in organizational change, a value supported in 
most of the planned change literature reported by the authors. 
Second, the book clearly demonstrates that line staff have the 
knowledge and expertise to evaluate, improve and implement 
theories and models. Failure to consider the views of line staff will 
result not only in a lack of commitment to change, but also a 
technically inadequate match between the new system and the 
goals of the organization. 

In this regard, Clear and O’Leary have an important contribu- 
tion to make to the management of community supervision ser- 
vices. Administrators should create an environment where line staff 
can view their work critically and honestly. Supervisors should have 
the flexibility to allocate resources to meet the needs identified by 
staff. The work of the authors would support a Theory Z approach 
to correctional management. 

In addition to describing the process of changing community 
supervision strategies, the authors present their model for the 
organization of community supervision: an objectives-based case 
planning process. This technology for probation and parole is simple 
to understand, relatively easy to implement and designed to im- 

prove supervision effectiveness. It is the type of technological 
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breakthrough which one learns about and asks, “Why didn’t I think 
of that?” 

It is apparent in this book that Clear and O’Leary have thought 
of it, and thought hard. They place this supervision strategy in a 
theoretical and value context. They examine its strengths and 
weaknesses and readily admit that continued work will change and 
improve this strategy. They do not propose a panacea, but rather 
a rational, practical approach to organizing the tasks of probation 
and parole supervision. 

Their strategy is grounded in a theory of punishment they lable 
“constrained risk control.” They write, “Our fundamental aim is 
to develop a fair system of community protection in which in- 
capacitative and treatment measures designed to control risk are 
employed rationally.” (page 27). They argue that risk control is, 
and will continue to be, the central purpose of community super- 
vision and indeed, all criminal punishment. The intrusiveness of 
risk control measures, however, is constrained by the amount of 
punishment an offender deserves on the basis of his criminal 
behavior. 

This “constrained risk control” approach to community super- 
vision is to be managed in accord with three values: humaneness, 
knowledge and cost. ““Humaneness’” is akin to the principle of the 
“least drastic alternative.” If adequate risk control can be attain- 
ed through regular probation supervision, incarceration or inten- 
sive supervision are unjustifiable. In addition however, humaneness 
places an affirmative burden on correctional workers to assist of- 
fenders whenever possible. “Knowledge” requires that managers 
develop and use the means to study the impact of decisions, and 
to make rational decisions based on what is known. “Cost” is the 
least important of the values and requires that, all things being 
equal, correctional managers adopt strategies that carry the lowest 
economic, social, and human costs. 

To operationalize these values in community supervision, Clear 
and O’Leary propose a system of case management based on ex- 
pectations of the outcomes of supervision. These expectations are 
written as behavioral objectives. Such objectives specify desirable 
specific client-centered behavior which is to be achieved or main- 
tained over a set period of time. One such objective might be, “to 
continue current employment while on probation.” 

As Clear and O’Leary see it, “The overriding consideration is 
to write objectives that will be useful for guiding the officer’s super- 
vision decisions, for reviewing the basis for discretionary decisions, 
and for evaluating the effectiveness of supervision methods aim- 
ed at achieving change,” (page 91). 

With specific behavioral objectives, it is relatively easy to deter- 
mine whether or not the supervision process is effective. To com- 
plete a “case plan,” the officer links each objective to the resources 
which will be applied to achieve it, such as the employment bureau 
or the supervising officer’s expertise. Finally, the officer rates both 
the importance of the objectives for risk control, and the adequacy 
of the resources used for attaining the objectives. 

This case planning system then provides a wealth of informa- 
tion concerning the effectiveness of supervision, the availability 
of and need for specific resources, and the performance of individual 
officers and the supervision agency as a whole. The management 
implications of such data availability are staggering. 

This system meshes well with a variety of management strategies 
such as M.B.O., P.P.B.S., and Zero Based Budgeting. Further, given 
computer capabilities, the system can be automated to provide a 
management information system capable of answering critical plan- 
ning and evaluation questions. 

Clear and O’Leary describe this objectives-based planning system 
simply and thoroughly. It is this lesson of Controlling the Offender 
in the Community which may be of the most immediate and prac- 
tical value to those working in probation and parole, as well as 
researchers seeking procedures for data collection that allow in- 
depth analyses of the community supervision function. 

In this reviewer’s opinion, Controlling the Offender in the Com- 
munity is a valuable addition to the literature of criminal justice 
generally and probation and parole in particular. This book makes 
an important contribution to both the theory and practice of com- 
munity supervision. 

The book is limited by the fact that it represents an “interim 


report” and, as can be expected by such a label, does not represent 
a final product. The breadth of the topic does not allow detailed 
coverage of all the related issues such as planned change theory, 
the purposes of punishment and the like. Nonetheless, it is well 
referenced and specialist readers can rely upon the scholarship of 
the authors to lead them to appropriate source materials. 

Controlling the Offender in the Community deserves a place on 
the bookshelf of anyone working or studying in the field of proba- 
tion and parole. 


University of Cincinnati LAWRENCE F. Travis III 


Female Criminality and Victimization 


The Criminal Justice System and Women. Edited 
by Barbara R. Price and Natalie J. Sokoloff. New 
York: Clark Boardman Co., Ltd., 1982. Pp. 490. $20 
(paperback). 

This edited volume represents the most extensive coverage of 
materials on women and crime that has appeared in print. It would 
serve as an excellent text for courses on women and crime since 
it includes 26 different articles (many of which are reprints) in three 
subject areas: theories and facts about women offenders, women 
victims of crime, and women workers in the criminal justice system. 

The excellence of the volume goes beyond the selection of chapters 
for inclusion as the editors provide an excellent introduction that 
delineates the themes of the book which are to be illustrated by 
the articles chosen. The editors frankly state that they approach 
the subject of women and crime from a feminist perspective though 
their “brand” of feminism is not identical (xiii, 375). One author 
sees female oppression by all present political and economic systems 
as being the crucial factor in explaining female criminality and 
victimization while the other sees capitalism as the major cause 
of female oppression and criminality. This disagreement among 
the authors results in the selection of articles that present a wide 
range of recommendations to solve the problem of female oppres- 
sion. The authors of most of the chapters recommend improving 
the criminal justice system by the revision of laws, more women 
professionals, etc., and yet one article suggests that female oppres- 
sion and criminality will not end without revolution (466). 

The themes of the book are first described in the introduction 
and then mentioned in brief introductions to each article to guide 
the reader in seeing the connection between the article presented 
and the thesis of the volume. The main theme of the volume is that 
female criminality and victimization are the result of pressures 
from the social and economic environment rather than the result 
of aberrant personalities or individual pathology. The society at 
large adheres to many sexist and racist views which affect the 
behavior of female offenders and victims and also affect the in- 
dividuals who work in the agencies of the criminal justice system. 
In short the main thesis is that sexism, racism, and class struc- 
ture associated with capitalism have negative effects on women 
in relation to the criminal justice system (xiii). 

Though a similar thesis has been presented in other edited 
volumes on women and crime (e.g., Judge Lawyer Victim Thief, 
1982,) the selection of articles presented in this volume is more 
extensive and better illustrates the thesis. For example, chapters 
on the law and women, the prostitute as victim, and sexual harass- 
ment provide excellent background reading for classroom discus- 
sions of the (male) bias of the criminal law. 

Other subject areas covered are the bias in ethological views of 
female criminality, the unequal treatment of some adult and 
juvenile females by the system, the relationship of the women’s 
liberation movement to increased crime by females, the treatment 
of women in prison, mothers in prison, chivalry as a male protec- 
tion racket, pornography as an instigator of rape, battered women, 
incest as the end of a continuum of approved male behavior, and 
barriers that women face in working in the criminal justice system. 
The section on women workers in the criminal justice system is 
especially useful. 


Florida International University WILLIAM WILBANKS 
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Reports Received 


Community Corrections Department (Annual Report). Community 
Corrections Department, County of Ramsey, St. Paul, Minn., 1983. 
Pp. 71. This annual report for 1982 contains information on the 
operations and activities of the community corrections programs. 
During the year a staff of 282 personnel, complemented by about 
130 active volunteers, operated within a budget of over $15 million. 


Crime Prevention and Criminal Justice Newsletter. Department 
of International Economic and Social Affairs, Centre for Social 
Development and Humanitarian Affairs, P.O. Box 500, A-1400, 
Vienna, Austria, No. 7, December 1982. Pp. 28. In response to fre- 
quent requests for information on the work of the United Nations 
in the field of crime prevention, this special issue covers a wide 
range of concerns in the field, some historical and procedural and 
others of a substantive and technical nature. 


Criminal Justice Research Sources. Anderson Publishing Co., Cin- 
cinnati, Ohio, 1983. Pp. 121. Compiled by Robert L. O’Block, this 
volume is an attempt to incorporate all major sources of informa- 
tion available to the student of criminal justice. It is intended to 
serve as a major reference text to any criminal justice course which 
required outside assignments. The sources listed include sources 
of books, indexing services, journals, general and historical sources, 
legal research, and government documents. 

Juveniles in an Adult World: Prison Inmates Under the Age of 
Eighteen. By Dr. L. K.Gillespie, Professor of Sociology, Weber State 
College, Ogden, Utah. Pp. 19. In this study, Dr. Gillespie analyzes 
the data available from prison records on those persons who had 
entered the Utah State Prison prior to their 18th birthday between 
the years 1959-1980. The report is intended to shed some light on 
the experiences of juveniles in adult prisons. Of the total number 
of 29 juveniles identified, 12 were still in prison and 10 were in- 
terviewed. The results are summarized in this report. 

Persistent Petty Offenders: Problems and Patterns of Multiple 
Disadvantage. The Howard Journal, 8 Hardwick Crescent, Shef- 
field S 11 8 WB, England. Volume XXII, No. 2, 1983. Pp 128. This 


is the title of the ’.ad article in this current issue of the Journal 
which is sponsored by the Howard League. Other articles deal with 
“The Police, the Public and the Prevention of Crime,” and “At- 
tendance Centres: Policy and Practice.” 


The Prescription of Drugs in Prison and Urine Sample Analyses 
Concerning Prison Drug Misuse for the Period August 1981 to 
September 1982. National Prison and Probation Administration, 
S-601, 80 Norrkoping, Sweden. Report 1982: 2, pp. 10; and Report 
1983: 2, pp. 32. The starting point for the studies described in these 
two reports was the result of a study revealing that high levels 
of tranquilizers and sedatives were being used in certain prisons. 
Studies concerning the drug problem in prisons are continuing. 


Books Received 


The Badge and the Bullet: Police Use of Deadly Force. By Peter 
port and Arnold Binder. New York: Praeger, 1983. Pp. 254. 
27.95. 


Handbook of Scales for Research in Crime and Delinquency. By 
Stanley L. Brodsky and H. O’Neal Smitherman. New York: Plenum 
Publishing Corporation, 1983. Pp. 615. $42.50. 

The Law of Probation and Parole. By Neil P. Cohen and James 
J. Cobert. Colorado Springs: Shepard’s/McGraw-Hill, 1983. Pp. 837. 

The Paradox of Control: Parole Supervision of Youthful Offenders. 
By Patrick G. Jackson. New York: Praeger, 1983. Pp. 149. $21.95. 

Perspectives on Social Problems, Second Edition. By Richard L. 
Henshel and Anne-Marie Henshel. Ontario. Academic Press 
Canada, 1983. Pp. 192. $6.95 (paperback). 

Probation Casework: The Convergence of Theory with Practice. 
By Joan Luxenburg. Lanham, Md.: University Press of America, 
Inc., 1983. Pp. 159. $9.75 (paperback). 

Social Skills Training for Children and Youth. Edited by Craig 


W. LeCroy. New York: The Haworth Press, Inc., 1983. Pp. 152. 
$19.95. 


It Has Come to Our Attention 


JOHN P. CONRAD, author of Federal Probation’s ““News of the 
Future,” underwent multiple bypass open heart surgery on July 
29. He reports that his progress is “‘better than expected” and that 
he definitely will have a column in the December 1983 issue. 


There were 1,050 state prisoners on death row at the end 
of 1982, which is the highest number in the Nation’s history, the 
Bureau of Justice Statistics announced in July. An additional six 
men with death sentences were being held by the military 
authorities. Steven R. Schlesinger, director of the Bureau, a U.S. 
Department of Justice agency, said: “The large number of persons 
under death sentences, as of December 31, 1982, reflects both an 
increase in the number of such sentences in recent years as well 
as many lengthy appeals. The 264 persons sentenced to death in 
1982 represented an 8 percent increase over the number condemned 
in 1981,” said the Bureau’s bulletin, “Capital Punishment 1982,” 
adding: “Twenty-eight of the 37 states with death penalty laws 
sentenced inmates to death during 1982. The largest number of 
sentences were handed down in California and Florida, each with 
39 persons, followed by Texas with 28 and Alabama with 20.” Single 
copies of the bulletin may be obtained free of charge by writing 
the National Criminal Justice Reference Service, Box 6000, 
Rockville, Md. 20850; Phone: (301) 251-5500. 


The Seventh National Conference on Medical Care and 
Health Services in Corrections, cosponsored by the American 
Medical Association, will be held October 13 to 15 in Chicago. 
Planned for the conference are: a debate on “The Use of Medicine 
to Kill’; a simulated court trial on a class action suit which alleges 


inadequate medical/health services; an in-the-round discussion of 
the pros and cons of an accreditation; and a presentation by Federal 
experts in Acquired Immuno-deficiency Syndrome. For additional 
information, write to: Seventh National Conference, American 
Health Care Consultants, McClurg Court, 333 E. Ontario Street, 
Chicago, Ill. 60611. 


Lois Haight Herrington, acting director of the Office of Justice 
Assistance, Research, and Statistics in the U.S. Department of 
Justice, and former chairman of the President’s Task Force on Vic- 
tims of Crime, has been confirmed by the U.S. Senate as Assistant 
Attorney General. In this position, Mrs. Herrington will be respon- 
sible for providing leadership to Department of Justice programs 
designed to assist state and local efforts dealing with the issues 
of violent and repeat offenders, victim/witness assistance, and crime 
prevention. 


Almost half of the male inmates who enter the Nation’s state 
prisons when they are 40 years old or older are in prison for the 
first time, the Bureau of Justice Statistics reported in July. Steven 
R. Schlesinger, the Bureau director, said, “This finding may mean 
that most offenders who begin their criminal careers in adolescence 
or young adulthood end their involvement with prisons before age 
40, suggesting that many repeat offenders had dropped out of crime 
by the time they reached this age.” The middle-aged inmates— 
those age 40 and older—were among the 11,397 prisoners surveyed 
during 1979, when there were more than 274,000 state prisoners 
throughout the Nation. This group of older inmates was selected 
because it included men with criminal careers of widely varying 
lengths. The finding that the inmates with the shortest criminal 
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careers constituted such a large segment of the middle-aged inmate 
population was one of the study’s most surprising findings, the 
Bureau said. Single copies of the study, “Career Patterns in Crime,” 
may be obtained by writing the National Criminal Justice 
Reference Service, Box 6000, Rockville, Md. 20850; 
Phone: (301) 251-5500. 


The Third Annual Northeast Conference on Addictions, 
sponsored by the U.S. Journal of Drug & Alcohol Dependence, will 
be held October 16 to 20 at the Americana Inn, Albany, N.Y. Theme 
of the conference is, ““The Chemically Dependent Family.” For fur- 
ther information write to: The U.S. Journal, Inc., Conference coor- 
dinator, NECA, 2119-A Hollywood Blvd., Hollywood, Florida 33020; 
Phone: (305) 920-9433. 


The Commission on Accreditation for Corrections, 6110 Ex- 
ecutive Boulevard, Suite 750, Rockville, Md. 20852, announces that 
the first programs to be accredited in the states of Nevada, Idaho, 
and Tennessee received 3-year certificates at Accreditation Hear- 
ings on April 26-27, 1983, at Tysons Corner, Va. The Commission 
awarded accreditation to the Adult Misdemeanant Detention Facili- 
ty in Las Vegas, Nevada; the Salvation Army-Channel Enterprises 
in Boise, Idaho; and Opportunity House in Nashville, Tennessee. 
Ten additional correctional agencies received accreditation, and 
one agency, Talbert House in Cincinnati, Ohio, was reaccredited. 
Currently, there are 553 correctional agencies involved in the ac- 
creditation process in this country and Canada. Of these, 325 have 
been accredited/reaccredited since the implementation of the volun- 
tary accreditation program in 1978. 


Attorney General William French Smith recently announced 
detailed guidelines concerning the treatment of crime victims and 
witnesses by Department of Justice investigators and prosecutors. 
The guidelines were issued in response to the Victim and Witness 
Protection Act of 1982, which called for more consideration of their 
needs and concerns. “Victims and witnesses have too long been 
treated with less concern than those accused of crime. These 
guidelines are an important step in ensuring that they are accorded 
the consideration due those who have suffered emotional, finan- 
cial and physical distress and those who, often at great personal 
sacrifice, come forward to testify. Their involvement is vital to the 
criminal justice system, and we want to be certain that they are 
treated with the fairness and understanding they deserve,” Smith 
said. The guidelines call for a variety of services to be provided 
victims and witnesses, including help in finding available 
assistance, such as medical or social services and counseling. They 
will be informed about available protection and possible restitu- 
tion, and advised on court proceedings and actions, such as schedul- 
ing changes, results of prosecution, and sentencing procedures. 


Almost 25 million American households (29 percent of the 
total) were touched by a crime of violence or theft in 1982, the 
Bureau of Justice Statistics announced in June. Single copies of 
the bulletin, “Households Touched by Crime, 1982,”’ may be ob- 
tained free of charge by writing the National Criminal Justice 
Reference Service, Box 6000, Rockville, Md. 20850; 
Phone: (301) 251-5595. 


The National Empioyment Listing Service, a nonprofit opera- 
tion of the Criminal Justice Center at Sam Houston State Univer- 
sity, Huntsville, Texas, announces that it is branching out to in- 
clude security, managerial and supervisory position listings in its 
monthly NELS Bulletin for the criminal justice system and social 
services. Private and public security agencies may advertise cur- 
rent requirements in the NELS Bulletin free of charge. Subscribers 
to the Bulletin include graduating criminal justice college students, 
libraries, agencies, and criminal justice and social services practi- 
tioners. Yearly subscription to the NELS Bulletin is $25.00 for in- 
dividuals and $40.00 for institutions and agencies. 


PROBATION JOURNAL 


Probation Journal is a quarterly review 
of probation and penal affairs in Britain. 
Recent issues have featured the follow- 
ing topics: 


Racial prejudice in presentence 
reports 
Reparation and probation 
Glue and solvent abuse 
Conciliation after divorce 
The danger of ‘just deserts” 
sentencing 
Diversion from prosecution for 
juveniles 

— Sexual harassment by clients 


Published by the National Association 
of Probation Officers, Probation Journal 
is valuable reading for all involved in 
criminal justice and social work with of- 
fenders. Subscriptions may be ordered 
from the adminstrator, NAPO, % 
Chivalry Road, London, SWII IHT, at an 
annual rate of 5 pounds. 


*U.S,. GOVERNMENT PRINTING OFFICE : 19830=- 381-877/103 
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